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fomewhat later than would otherwife have taken 
place. 
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Affirmed. 
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Reverfed. 

Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 



BEFORE THE JUDGES' DELEGATE, 

IN CAUSES CIVIL AND MARITIME. 

Betty, Cathcart, id July 1800 - Affirmed. 

William Beckford, 24th Nov. 1801 - Affirmed. 

(d) Affirmed in principle hj the Rofalia, and the Elizabeth, 
Ropery 6th May, i8o2» in which the Lords of Appeal held, that 
the carrying contraband outwards with falfe papers would afieft 
the fiimiud cargo with condenmation. 
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HIGH COURT OF ADMIRALTY 



^c, ^-c. 8^c, 



ME BARBARA, Chegwin Master, J»J» i* 

> 1801. 

(Instance Court.) 

Tn this case ah)rpothecation bond had been given, Hypothecation 
^ S3d May 1801,, in Jersa/, by the master (.z), ^^^l^i^^uk 
who was also the owner of the vessel, for the'ne- «u*>Ject/' of 

' London, m 

cessary repairs and outfit of the ship : The bond J^'^y- w^'* 

•^ , rant sraQted* 

covenanted for the payment of the money, three 
months after date, on the arrival of the ship in 
London^ either by bills or good security. 

The plaintiffs having applied without success for 
thepayment of the money or other security^ Swabey 



(a) The bond described the owner as /. Chegwin^ of London^ 
toaster and owner of the brig Barbara of Jersey^ now lying in the ^^| 

river oiJersei/, and bound to London, 

VOL. IV. , B moved 
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Tie 

BABBAHAt 

► ' 

July 1 St, 



moved the Court to gi*ant a warrant to arrest the 
ship in case of bottomree, on a suggestion that the 
ship was on the eve of being transferred to other 
persons, and was preparing to proceed to sea* 

It was said in support of the motion, that the 
cases respecting domestic bonds in which prohibi- 
tion had been granted, had been chiefly concern- 
ing bonds given by the master solely as master ; 
that there was nothing to prevent an (mmer from 
fitting out his ship in this manner, in a case in 
which, described as of Londofij he had become 
owner in a distant port, and was in want of funds 
to navigate her home ; that Jersey^ for the purpose 
of sustaining these bonds, might be considered as 
a foreign possession. 

W^rant granted. 



Jan, Ifth, 
180f. 



[In the same Case.} 
(Instance Court) 



Hlonition 
agunit persons 
reteining the 
rc^^ister of a 
ship, directed 
to be sold 
a decree 
Coiirc. 



^N a subsequent day, when the Marshal was pro- 
ceeding to execute the decree for sale, it 
peared that the register was not forthcoming, but 
*^TttV that it was detained in tlie possession oflV.S- — -^ 
under a sale, pretended to have been made to him 
Ijy the original owner, to defeat the effect of the 
bottomree bond; Sxcabcy moved the Court on this 
suggestion, that a monition might issue against 

IV. S , the asserted purchaser, to bring in the 

ship's register. The Court at first doubted whe- 
ther this was an usual monition. 



Srvabey." 



'^ 
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Swabey. — It is the daily practice in causes of 
possession, to issue monitions to bring in the 
resristers. 

Court, — It is so ; but here the party stands on 
a former sale. 

Swabey. — The seizure was made almost imme- 
diately on the ship's arrival in port If there has 
been any sale, it must have been fraudulent to 
defeat this bond ; without the register, the ship 
"will not sell for half its value. 

Monition granted. 

To this monition S made a return, that the 

register had been by him deposited in the hands 
of JV. V. 

A monition was in consequence prayed, and 
directed to issue against JV. V. to the same effect ; 
on which the register was delivered up. 



The 
Barbasa^ 

/«ft.l«t]i» 

iaos. 



THE HELENA, Heslop Master. 

(Instance Court.) 

HThis was a case of a British ship, which had been 
taken, on a voyage from Saffee to Lisbon^ by 
an Algerine corsair, and sold by the dey oi Algiers 
to a merchant oi\^>!}norcay and by him sold, on 
the surrender of the island of Minorca to the Bri- 
tish arms, to the present holder, a merchant of 
London. On coming into the port of London^ a 
warrant had been applied for to arrest this ship on 
the part of the former British proprietor ; but the 

B 2 Court 



/u/y ift, 
1801. 



Capture and 
•ale of an ^n^ 
lish bbip by 
Algerines.--' 
Suit of former 
owners suggesU 
ing the conver- 
sion to Imve 
been mva/ui 
under luch m 
captare, at a 
firttical lei* 
ture ; suit not 
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Tiie Court refused a warranty and directed a monition 

HfiLKfA. . 11* 1 1 

^ to issue, calling on the possessor to shew cause, 

•^"t.^/» why she should not be restored to the former 
British owner. 

The King's Advocate and Sewell on the part tf 
theJo/TnerproprietorS'-^ontcnded that the seizure 
by the Algerine corsair was not a lawful capture^ 
converting the property ; that the purchaser, under 
such an act of forcible possession, could derive no 
title to detain the ship against the demand of the 
original proprietor. . 

On the other side, Laurence and Robinson. 

Judgment. 
Sir W. Scott. — This is a question arising on a 
ship which has been purchased by a British mer- 
chant of a Spaniard: A claim is now given on the 
part of the original British proprietor, on a sug- 
gestion that the vessel, while sailing as his pro- 
perty, was captured and carried into the Barbary 
States, and there sold to the Spanish merchant, 
from whom the present holder purchased. It is 
certainly true, as it has been argued on the part of 
the present possessor, that the Court is disposed 
to pay particular respect to derivative titles, when 
fairly possessed; and it does this on the plain and 
general ground, that there must be a sequel of 
transactions, continued in a course of time, which 
shall be held conclusive, to cure antecedent de- 
fects, and to give security to the title of a bondjide 
purchaser. On this foundation all property rests; 
with respect to moveables, the period is very short 
for that effect. It is true, that ships pass by 
formal instruments and written documents, and 

therefore 
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4^ 



therefore do not come entirely under the rules that The 
apply to the transfer of moveable property ; but ^*^'^^- 



still they are entitled to the equity of similar con- J^y^^^ 
siderations to a certain degree, particularly where 
positive regulations have not intervened to exclude 
them. This ship appears to have been taken by the 
AlgerineSy and it is argued, that the Algerines are ^ 
to be considered in this act as pirates, and that no 
legal conversion of property can be derived from 
their piratical seizure. Certain it is, that the .^nV 
can States were so considered many years ago, l)ut 
they have long acquired the character of cstd- 
blished governments, with whom we have regular 
treaties, acknowledging and confirming to them 
the relations of legal states. So long ago, as the 
time of Charles 2d, Moiloy speaks of them in lan- 
guage, which, though sufficiently quaint, expresses 
the true. character in which they were considered 
in his time. — ^^ Pirates that have reduced themselves 
into a government or state, as those of AlgieVy Sally, 
Tripoli, Tunis, and the likey some do conceive ought 
not to obtain the rights or solemnities of war ^ as . 
other to^ns or places : for though they ackmffwledge 
the supremacy of the Port, yet all the power of' it 
cannot impose on them more than their awn wills v(h 
luntarily consent to. The famous Carthage having 
yielded to the victorious Scipio, did in some respect 
continue^ and began to raise up her drooping tanvers, 
till the knowing Cato gave council for the total extir-^ 
pat ion; out of the ruins of which arose Tunis, the 
revenging ghost of that famous city, who now what 
open hostility denied, by thieving dnd piracy continue; 
as stinking elders spring ft^om those places xvbere noble 
oaks have been felled; and in , their art are become 

B 3 mch 



^* 
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The such ma^erSj and to that degree^ as to disturb the 
^ ^^^^^* mightiest nations on the westoyt empire; and though 
ji-yist, t/ie same is s)naU in bigness^ yet it is great in mis- 
chief: the consider at ioti of which put j ere into the 
breast of' the aged Lewis IX, to burn up this nest of 
tvaspSy who having equipt out a fieet in his way for 
Palestine, resolved to besiege it : whereupon a council 
qf war being called, the question was, whether the 
same should be summoned^ and carried^ it sliould not ; 
for it zvas not Jit the solemn ceremonies of war should 
be lavished away on a company of thieves and pirates. 
Notwithstanding this, Tunis and Tripoli and their 
Sister Algier do at this day (though nests of pirates) 
obtain the right of legation. So that now (though 
indeed pirates) yet having acquired the reputation of 
a governme?it, they cannot properly be esteemed 
pirates, but enemies.'^ Molloy, p. 33. sect, iv. 

Although their notions of justice, to be observed 
between nations, differ from those which we enter- 
tain, we do not, on that account, venture to call 
in question their public acts. As to the mode of 
confiscation, which may have taken place on this 
vessel, whether by formal sentence or not, we must 
presume it was donq regularly in their way, and 
, according to the established custom of that part 
of the world. That the act of capture and condem* 
nation was not a mere private act of depredation, 
is evident from this circumstancea that the dey 
himself appears to have been the owner of the cap- 
turing vessel; at least he intervenes to guarantee 
the transfer of the ship in question to th^ Spanish 
purchaser. There might perhaps be cause pf con- 
fiscation, according to their notions, for some in- 
fringement of the regulations of treaty ; as it is by 

the 
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the law of treaty only that these nations hold The 
themselves bound, conceiving (as some otlier peo- ^^^^*' 
pie have foolishly imagined) that, there is no other '^"'^^•^* 
law of nations, but that which is derived from 
positive compact and convention. Had tiiere been 
any demand for justice in that country on the part 
of the owners, and tTie dey had relused to hear 
their complaints, there might perhaps- have been - 
something more like a reasonable ground to induce 
this Court to look into the transaction, but nc) 
such application appears to have been made. The 
day intervened in the transaction, as legalizing the 
act The transfer appears, besides,, to have been 
passed in a solemn manner before the public officer 
of the Spaniih government, the Spanish consul; 
and in the subsequent instance^ the property is 
again transferred to the present possessor, under 
the public sanction of the Judge of the Vice 
Admiralty Court of Minorca. 

Under these circumstances, I think it is now 
much too late for this Court to interfere for the 
i purpose of annulling these several acts of transfer, 
which appear to have been made, in both instances, 
with perfect good faith on the part of the several 
purchasers, and for an equivalent consideration. 
Without considering at all the question, what rule 
would have been applied to the case of a bond fide 
purchase from a piratical capture, I shall dismiss 
the party, and decree the ship to be delivered to 
the British purchaser. 

Party dismissedf 
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Jtizy 8ib, THE COSMOPOLITE, Mathison Master. 

1801. ' 

liceice to trade Hpnis was E casc jcspccting a licencc, granted to a 

"wi I.. I he enemy JL . * . . -r* i 

in certain arii- BriL\'h mcvcmnt, to impoct certain specmed 

^spTutiTc uL articles from Sp'ai??. It appeared, that the hcence 
form\.Mhf" ^^^^^ ^^^-" originally granted for three monthsjfi'o;?^ 
ktier,iic. the date of t he imtrumtjU, but that it Inid after-* 

AvarVls been altered to three jnonthsj'rom the date of 

the hUl ii1 !auifii{. 

On the part of the captors^ the King s Advocate. — 
There arc two objections to the manner in which 
this licence has beai used; the first i$, thatalthougb 
the terms of the licence are specific, as to the nature 
of the articles which were to be imported, ^Spanish 
wool, cochineal, dying wood, and barilla,' under 
this permission, articles of a very different descripr 
tion have been imported; fm*, besides these article^ 
(a^ 10 pipes of there is a quantity of wines (a) and hides. Thes.^ 

wine, yS liidcs. n J , \ / 

goods, at least, must b(5 subject to condemnation, 
since they are not among the enumerated articles, 
neither are there any general words in the licence 
by which they can be protected. The other objec- 
tion is of a more serious nature. The licence was 
obtained in July 1709, and as it is admitted, origi- 
nally/or three months^ yet protection is now claimed 
under it for a shipment made in 1801. In expla- 
nation of this manifest irregularity, it is said, that 
the jealousy of the Spanish government threw so 
many difficulties in the way of the shipments of this 
nature, that k became necessary to use the greatest 
secrecy, and to extend the time : and therefore an 
alteration was obtained at the council office Jar 
three moiiths after the bill of lading ; but by what 

authority 
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Julu 8th< 
1801. 



authority this was done is Hot stated. It is not a; The 
slight clerical alteration, but an alteration of the ^^'"°'^"^' ' 
essential part of the licence. The effect of granting 
a licence is totally destroyed by it ; a licence for 
three months is, by these means, converted into a 
perpetual licence, by which the party may protect 
several successive shipments till he is detected. 
The legal effect of this instrument is totally de- 
stroyed by the manner of using it, and the conse- 
quence will be, that these goods will be subject to 
condemnation, as the property of British subjects 
taken in trade with the enemy. 

On the part of the Claimant^ Laurence. — It is 
undoubtedly a Case very proper to be brought be- 
fore the Court, that some explanation may be given 
of the variation between the original licence and 
the instrument as it is now produced, to operate 
on this shipment. The conduct of the parties 
through the whole of this business is free from all 
imputation: no fraudulent purpose, nor any inten- 
tional abuse of this authority can be charged upon 
them. It is stated in the affidavit, that tke altera- 
tion as to time was made at the council office; the 
fair presumption is, that it was done by . the 
authority of the council— 

[Court, — Do the council alter any instrument to 
which the king's sign manual has been affixed ? 
From the experience that I have had of their mode 
pf proceedi^gs, I am not led to suppose that to be 
the practice.] 

Counsel — The presumption would still go higher, 
th^t the application had been communicated tohis 
>Iajesty. If the Court is not satisfied with the 

authenticity 
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iTi^ authenticity of this instrument in its present form, 
CotMOFonTg . jj ^jjj ^y^^ ^j^^ mattcr to §tand over, that it may 

j^ 8th, be again submitted to his Majesty ; and that an 
application may be made for another licence to 
operate on this shipment ab initio. As to the arti* 
cles £hat are not exactly conformable to the enu- 
meration, they are not to be considered as a mate- 
rial departure from the terms of the licence, being 
but a small quantity, only about ten pipes of wine, 
and ninety-eight hides, out of a cargo of between 
two and three hundred tons. 

Judgment. 
'^ Sir fr. Scott. — This case arises on the construc- 

tion of a licence granted to import from Teneri^e, 
during a war with Spain^ goods of a specified de- 
scription. It is perfectly well known, that by war, 
all communication between the subjects of the 
belligerent countries must be suspended, and that 
no intercourse (flf) can legally be carried on between 

the 

(a) The principle of I'cstraining the subjects of a country, from 
carrying on commercial intercourse with the enemies of the state, 
seems to be as strongly fortified, as any rule of law can be, by reason 
and practice. In respect to the propriety and political necessity of 
the measure,almost all the elementary writers on the law of nations 
, concur in the same opinion. Ex natura belli (sai/s Bj/nkershoeckJ 

cojimurcia inter hosKs ccssare, non est dubitandum; quamvis 
nulla spccialissit commerciorum prohibitio, ipso tamen jure belli 
commercia esse, vetita, ipsae indictioncs belli satis declarant. 

^Vith respect to the general practice of European states, Boentii 
in his decisions, records the concurrent testimony of several states, 
and in opposition to some distinctions and qualiiicationsi which 
had been suggt^sted by particular lawyers, maiatains/ Ego tamen 
coiitrarium credo, quod non licet, tarn licitaty quam ilUcitoi hos- 
tibus dcferre, tempore guerras ;' an^i be declares this to be tke 
• general 
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the subjects of the hostile states, but by the special The 

licence or their respective governiuents. Under . 

this view of the matter, it is clear, that a licence J^^y^^ 
is a high act of sovereignty, an act immediately 
proceeding from the sovereign authority of the 
state, which is alone competent to decide on all the 
considerations of commercial and political expe- 
diency, by which such an exception from the 
ordinaiy consequences of war must be controuled. 
licences being then high acts of sovereignty, they 
are necessarily ^/ric/ijwm, and must not be carried 
farther than the intention of the' great authority, 
which grants them, may be supposed to extend. I 
do not say that they are to be construed with pedant- 
tic accuracy, or that every small deviation should be 
held to vitiate the fair effect of them : An excess in 
the qumUitt/ of goods permitted, might not be con- 
sidered as noxious to any extent : A variation in 
the quality ov substance of the goods might be more 
significant because a liberty assumed of importing 
one species of goods, under a licence granted to 
import another, might lead to very dangerous 
abuses. In several cases of licences, this Court 
has had occasion to observe, that articles have 
been introduced which might interfere with our 
own manufactures, not merely raw materials for 
the necessary employment of the skill aird labour 
oi British artisans, but the finished productions of 
foreign industry and art, which might come in 

jcneral opiniou of Jurists. . In the ancient practice of the Court 
of Admiralty, we find it laid down — ' Item, soit enquis de tous 
ceux, qui cntrecommunent, vendent, ou achatant, avec aucuns 
<i6i ^nemis de Messieur le Roi sans licence especiale du Roi, 6u de 
ton admiral/ — BL B, p, 76. 

competition 
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The competition with those of our own ; and it has 

: observed, not without surprize, that some licences 

^ift6i?'' themselves, I mean parti cuhirly those Irish ones, 
which appeared in the case of the Christina Sq^ 
phia(a), have given a countenance to this practice. 
Where the Hcences have expressly permitted the 
introduction of such goods, this Court cannot 
take upon itself to withhold from the individual' 
the benefit of such licences, however obtained ; but 
it will always consider it to be its duty to look to 
the licence, for the enumeration of the goods that 
are to be protected by it. In the present case it 
appears, that the terms of the licence have not been 
followed in this respect; here is a licence for ba- 
rilla, wool, liquorice, orchilla wood, and dying 
wood, yet there are other articles, a considerable 
quantity of wine, and some hides, on board. It is 
.said, that these, comparatively with the burthen of 
the vessel, form but a very trifling part of the 
cargo. Be the quantity what it may, it ought to 
' have been provided for in the enumeration, which 

the merchant submitted to the! discretion of go- 
vernment, when he applied for his licence. As it 
now stands, I must consider this part of the cargo 
as totally denuded of any authority under the li- 
cence, and therefore subject to condemnation. 
Another material circumstance in all licences, is 
the limitation of time, in which they are to be car- 
ried into eftect; for as it is within the view of go- 
vernment, in granting these licences, to combine 
all commercial and political considerations, acorn- 

. la)Jime 20, IBOl. — The terms of the licence were general, •* for 
artuiios for manuiVicture-iiae and agriculture," articles imported,' 
*' tobacco-pipes, thread, bobbin, long Holland, geneva, hops, &c." 

' ' ' munication 
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TOVinication with the enemy might be very proper tiw 

at one time, and, at another, very unftt and highly ^ ^ ,* 

mischievous. It might be highly proper in 1799, "^^^l?^^ 
and highly inexpedient in 1801. Time therefore 
appears to be a very important ingredient ; if the 
party takes upon himself to extend the term of the 
licence in this respect, it would be, in my opinion, 
litentia van sumpta pudenter. 

Two circumstances are required to give the due 
effect to a licence: first, That the intention of the 
grantor shall be pursued; and secondly, That tliere 
shall be an entire bonajideson the part of the user. 
It has been contended, that the latter alone should 
be sufficient, and that a construction of the. grant ' 
merely erroneous, should not prejudice* This is, I , 
think, laid down too loosely. It seems absolutely 
essential, that that only shall be done which the 
grantor intended to permit; whatever he did not • 
mean to permit is absolutely interdicted, and the 
party who uses the licence engages not only fqr 
fair intention, but for an accurate interpretation 
and execution; when I say an accurate interpreta- 
tion and execution, I do not mean to exclude such 
a latitude, as may be supposed to conform to the 
intentions of the grantor, liberally understood. 

The present licence was first granted in 1799^ 
for three months : At that time, as it stood, when 
coming out of the hands of the Sovereign of this 
Country, and countersigned by the Secretary of 
State, it was a perfectly good licence, for the arti- 
cles enumerated, and for the time therein specified. 
But 1 find a difficulty in holding tliat.a licence so 
granted is a good licence for an importation in 1 801. 
It appears on the face of the instrument that there . 

has 
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Tht has been an erasure, and that the words ^ three 

months' have been altered to * three months from 

juiy^i\i, the date of the bill of ladivg,' extending it, not to 
this year, or to an)" other year, but to a time in- 
definite, whenever it might suit the convenience 
of the merchant to make use of it. 

The question then is, Whether the account given 
of this alteration is satisfactory ? It may be so, as to 
one constituent part of a licence, and not as to an- 
other; it may be satisfactory as to the bofia fides of 
the party obtaining it, but not as to its confor- 
mity with the intention of the grantor; and I have 
already said, that it ought to combine both these 
properties. The affidavit states, "that the licence 
was originally made out for three months from the 
date of the said licence; but upon its being repre- 
sented at the council office by this deponent's said 
house, that owing to the jealousy of the Spanish 
government, and the difficulty of communication 
with the said island of Teneriffe^ and the secrecy 
necessary to be observed, the lives and property of 
the persons at Teneriffe being endangered by car- 
rying on a trade with this country, if discovered, 
the said licence was altered at the council office, to 
continue in force for three months from the date 
of the bills of lading." 

Now it appears to me, that this representation is 
not entirely satisfactory. As to exportation from 
TeneriJ/Xy and other ^ rts of Spairiy we have seen so 
many instance's of it iu neutral ships, that it is not 
veiy easy to unclcrstaiid how it could be exposed to 
50 much jealousy oft the part of the Spanish govern- 
ment, in the manner here described; or if it were 
80, how happened it that this was a secret at the time 

of 
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of making the application ? How came a licence to fiM 
be taken restricted to three months, if it was known ^**^^***'" *^ 
that it could be csfrried into effect only by watch* J»fy«>^ 
ing an opportunity of getting into Tenertffe, as it 
were by stealth, and by getting out in the same 
manner ? If this fact had been mentioned, no doubt 
proper means would have been taken to provide for 
it, under the very liberal attention which is^ on all 
occasions, paid by government to the representa- 
tion of merchants : If it was not known till after* 
wards, application should have been made, in the 
same manner as for the original licence, to the Se* 
cretary of State, who countersigned the first instru* 
ment; whereas the affidavit only states, ^ that an 
application was made to the council office,' without 
mentioning when^ or by whom, this alteration is 
supposed to have been made. From any observa* 
tions of mine on the proceedings of the council, I 
find a difficulty in supposing that any persons who 
compose that board would take upon themselves to 
alter a licence that had been sanctioned by the sign 
manual* Besides, howis itauthenticated? The word 
of an inferior clerk of the council cannot be received 
as a sufficient authentication ; all instruments of 
this sort should be certified in some manner, by the 
authority of the council. It is loo much for this 
Court to take it upon inferior authority, or oh the 
mere representation of the party himself After the 
alteration, the party carries it to the custom-house(flf), 

> and 



(a) The affidavit stated, *'*' that in Dccembtr following the licence 
iras deposited m the custom-house, in order that the eustonis might 
haye notice of any cargo being imported under it. That in Je^rv* 
«7y, Icng before the knowledge of the capture, the deponent ap» 
plied to the custom-house to indorse the name of the ship on the 

licence ; 
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The, and there it is deposited, and filed, as a thing not 
_J!^!!!!!I,' immediately to be put in use; when it comes to be 
Mybth, examined, this erasure is perceived, and the cus- 
tom-office refuse to act upon it, and insist, that be- 
fore it shall be considered as an efficient licence, it 
shall be resigned. On this information, as the affi* 
davit states, ^ the party sent his clerk to the coun- 
cil office to get it resigned;' the more prudent mea- 
sure would have been for the merchant to have 
applied himself to some person there of a. more 
efficient character. It seems, however, that a clerk 
in the council office told the merchant's clerk, that 
nothing could be done in the business on account 
of the then existing embargo, as the vessel was a 
,Sfwedisk ship ; in this answer, the party imprudentljr 
acquiesced, and here the matter rested. 

On this statement of the facts, I do not feel my- 
self warranted to say, that I can be satisfied with the 
authority of this licence; I think I shall administer 
the safest justice by referring the party to another 
Court, composed of members of the privy council, 
who are best capable .of judging of the sufficiency 
of tjhe authority, under which the alteration wa« 
• made> and of the validity of the licence so altered, 
applied as it has been to the present transaction* 

licence ; that a doubt was then expressed on the part of the custom 
house, whether, in consequence of the alteration, as to the time 
of the importation, tliey could with propriety act up«n it ? That 
the matter being referred to tlie board, and the same doubts being 
entertained by them, the licence was returned to the deponent, 
that it might be resigned by the Secretary of State, or reneroed; 
that one of the clerks of the deponent was sent to make application 

to this'cflfect, who addressing himself to Mr. E. S ^ one of tkft 

clerks of the council office; was informed by him, that nothing 
could be done, owing to the embargo which had lately taken plaee 
on Daniik and Swedish ships, ^tc." 
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tHE WERLDSBORGAREN, Lagehholm /.fosth. 

Master. **'*• 

'' I^His was a case of a Swedish ship brought in Freight.de. 

under the ein))argo, on a voyage from Fhila^ Slip Jnj Jem- 
delpfiia to Lisbon: when it became necessary to un- cll^^lnalTlJ't 
liver the cargo, which was claimed Yor merchants f »^; '^'"^^^f^' 
of Lisbon. Application was now made on the part toi.- cntonby 
bf the ship, (which was restored when the embargo vcyance—ntre 
was taken off), that the Court would pronounce ^*^^*" 
the freight to, be due- 

CourL'-*ln tliis case the cargo is claimed for 
persons not subject to the embargo. The ship w::s 
brought in sls^ Swedish ship, and* on that account 
x>nly; the. detention has been occasioned, without 
any co-operation on the part of the cargo. The 
cargo has been brought out of its course, and has 
been detained on account of the ship, and is finally 
compelled to find another vehicle to convey it to 
its market. Under such circumstances, I think it 
is not liable to the demand of freights 

tHE NARCISSUS, MouLtoN Master. Mij^v 

•TPhis was a case, on objection to charges made on Cargo«eiit«rom 

an American cargo, that had been restored. It ?iH™ftdsoflh6 
was a cargo taken on a voyage from Demerara to ^omI!<,!^™!^^J.* 
New York. July 1795, previous to- the declaration of «s<)f ,.nding 

- . . , * » . .to Europe, nut 

hostilities ^g^mst Holland, and carried to Bermuda^ char«abie on 
where the Judge of the Vice Admiralty Court (^) obrkiniiig reiti- 
testored the ship ami part of the cargo; but enter- /^^^fp^c^^t 
taining suspicions of the bulk of the cargo, that it B€riniida,jiih 
Vf 2^ Dutch property, he directed i*^ tr> be sent home car^o bought . 
to Europe^ to be put into the !« au^Is of the commis- jL-uw.^* ** 
Bioners, who had been a)>pvlr.tv,d for the manage- 
ment of Dutch property, under the Stat. 35 G.i. 

c. 80. § 2L 

VOL. IV. G On 
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The • , On the part of the American claimant ^ who had 

_^^l!!!!!Z!l since obtained restitution of the goods, Swabcjf 

j^\4^, objected to the charge of insurance, and other 

expences of bringing the goods to England^ as 

charges that were not incurred by the claimant, - 

nor for his benefit 

Judgment- 
Sir IV. Sco^/.— This was the case of a ship and 
goods taken on a voyage from Demerara to New 
Vorkf and carried into Bermuda^ at a time when it 
was doubtful what would be the state of public 
affairs between this country and Hollandj and after 
an act of parliament had passed for the custody of 
all Dutch property, found in the ports of this king-^ 
dom. They were carried into Bermuda^ where the 
Judge restored the ship, and part of the cargo; but 
detained the remainder on suspicions, which have 
since turned out to be unfounded- Considering the 
act of parliament to apply to this property, he 
directed it to be sent to Eftgland, to be put into 
the hands of the Dutch commissioners. They re- 
ceived it under a notion, that their authority ex- 
tended to the care of all Dutch property brought 
into this country after the war^ which construction 
of their power, later opinions have held not to be 
correct (a). As hostilities had then actually com- 
menced, this acceptance of the property on their . 
part, cannot be considered as done in literal pur- 
suance of the act, but was done with fair intentions,. 

• 

^ ■ ■ ■■ ' ill I M ■ ■ m ■ ■ II II ■■ I I 1^1 ■■! ^^ ,, , I, -^ ,1^ 

(a) Prohibition prayed on the part of the Dutch commissioners 
against Lord Keithy proceeding in the Cottrt f>f Admiralty, on 
ships seized at the Cafe of Good Hope^ before the proclamation for 
reprizals, but brought into this kingdom after die proclamation. — 
Prohibition refused. Cited in LHCcnay.CrOufvrd, Z PuUcr and 
Bos, Reports, p. 82. 

and 



HIGH COURT OP ADMIllALTT. I9 

and for^the purpose of managing the property to The 
the best advantage, for those, who might finally be ^^**""°^' 
entitled. But as they have taken it into their own •^»'?/ ^*^*>' 

1801a 

possession, the Court has held, that they are liable 
to the claimants, to whom restitution may be de* 
creecf, in the place of the actual captors, whom they 
have divested. The merchant whose goods were 
seized, had a right under the general law of nations, 
to an adjudication of his property, in the country^ 
where it was carried: the property has been con- 
veyed to Europe^ under an application of a nbvel 
policy, framed for the particular convenience of^ 
the British government : I think that the expence 
of that transmission, ,and everj^ expence that was 
intended to render it secure, must fall upon the 
party for whose convenience this was done, and 
that the neuttal claimant should be protected there- 
Irom. I impute no impropriety of conduct to any 
person; the Judge acted for the best in directing 
the property to be conveyed, and the commissioners 
acted for the best in accepting and disposing of it; 
but the claimants are no parties to this act of con- 
veyance, and are not liable to the charges that 
have attended it. 

Ishall therefore refer it, underthe geaeralohserya-* 
tions that I have stated, to the Registrar and raier- 
chants, to deduct thesecharges : desiring them at the 
same time to advert to what would have been theva- 
lue of this cargo in Netv York, — If it should appear 
by the sale, that the value has been considerably in- 
- creased by selling it in an European market, it would 
not be equitable, that the claimant should at the 
same time reap the benefit of an improved sale, and 
refuse to bear any of the expences attending it^ con- 
veyance to a better market. Under these principle* 
I shall refer it to the Registrar and merchants. 
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/uneisth, [In the same Case.'] 

jartKcTobjee. A FAKTHER questioii was brought before the 
tt^?nS!'sre- Court on a subsequent day, on objection to 

portiutbiscMe. jj^g Registrar's report. 

Dr. Swabey stated the circumstances of the cap- 
ture in 1795, and the order of the Judge oi Ber- 
mada for sending this property to England^ to be 
put into the hands o^ the Dutch commissioners, and 
objected to the report made by the Registrar and 
merchants, that it had allowed against the claimant 
freight and insurance in the voyage to Europe. 

On this point it was contended, That the frdght 
and insurance could not be deemed to be ma^ for 
the security of the claimant; that when he was 
brought into the Vice- Admiralty Court of Bermuda, 
he had a right to expect a sentence there, and that 
the subsequent transmission of the property to 

. Europe, could not be considered as done in any 
manner for his benefit It was farther objected, 

^ ihat there was a. deficiency in the quantity of thq 
cargo ; that of one hundred and twenty hogsheads 
of su^-ar landed Sit Bertnuda, only eighty had been 
shipped for London, or had come into the hands of 
the Dutch commissioners ; that of the remaining 
forty, the report had allowed only for twenty-nine 
hogsheads acknowledged to have been sold attBer- 
tnuda ; that eleven hogsheads wei'e missing, without 
an account; that twenty-nine had been^^sold in 

'. Bennuda, by the captor, for the purpose of defray ing 
the cxpenccs incurred there, and the expence of 

* transmitting the cargo to Europe. It was prayed| 

that 
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that the twenty-nine sold at Bennwtti, and the th* 
eleven, of which no. account was rendered, might ^**^"^^»* 
be accounted for at the price for which the re- -^"J^J*^ 
mainder of the cargo was sold in England; and 
that other deficiencies of weight might be made 
good at the same valuation. 

On the other side, the King's J dvocate and Arnold. 
— ^The part which was sold in Bermuda was sold not 
merely to defray the expences incurred there, but 
to discharge the demand of freight from Demerara 
to New York, to which the American vessel was 
entitled. The Dutch commissioners have not had 
in their possession more than eighty casks ; they 
have had no opportunity of communication with 
the private captor, and cannot be answerable for 
mora than has come to their hands. If the claimant 
has any further demands, they must be prosecuted 
against the captor. The freight was not deducted 
in this estimate, because the l^egistrar and mer-^ 
chants found that the increase of price here was 
greatly beyond what would have been obtained at 
Bermuda; they thought it, therefore, reasonable, 
that the charge of bringing it to such a beneficial 
market should be defrayed by the cargo. 

Swabey. — The compensation waai directed to b? 
paid at the prices at New York, 

Arnotd,---'The value at Bermuda is all the clair 
mant would have obtained, if the cargo had been 
sold there. The whole report has proceeded on* 
equitable grounds, putting the claimant on a bet- 
ter footing than if the cargo had been sold at Ber^ 
muda, and therefore laying some of the expences 
attending that benefit on the cargo, 

c 3 Court.-r- 
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The C(Wr/.— The report does not state on what ptln- 

*'*^"' ciples the Registrar and merchants proceeded; k is 

^^UML^' only said, in the act, " That they did as they have 

done, finding the price obtained in England so much 

greater:" Am I to nnderstand that to be the case ? 

Mr. JVinthropy am of the mtrchojits, present in 
Court, — We endeavoured to take all the circum- 
stances into our consideration; ve have considered 
what the parties themselves appear to have fex- 
• pected would be the probable amount in America; 

but still we did not rest on that circumstance as 
conclusive, nor as the sole ground on which our 
estimate was to be made ; we have, on the whole, 
allowed something more than we conceive the 
goods would have sold for at New Yorky deduct- 
ing the expences of that voyage. 
Judgment. 
SirfF. Scott. — These cases are to be considered in 
a different manner from ordinary cases of prize, in- 
nsmuch as the question arises on a course of ma- 
nagement, to which they have been subject, rather 
under particular domestic regulations of our own, 
than under the general law of nations. Circum* 
stances may make it necessary, on particular occa- 
sions, that property should be put under a custody 
not recogniz(fl by the general principles of that 
law; when this happens,' the Court will always be 
disposed to treat property so placed, with every 
practicable imtulgence, so as to provide for the full 
indemnification of the neutral merchant, if it turns 
out that he obtains a final restitution. In sending 
this cargo to Europe^ to be put into the hands of 
the Dutch commissioners, the Judge acted with 
caution, and not improperly; but in consequence 
of that decree, additional expences have been 

incurred ; 
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I 

incurred; and the question for the consideration of tiic 

the Court is, Who shall be held responsible for them? _! 1 

It is undeniable that this disposition was made for ^^l^^^* 
the accommodation 'of the British government. 
Under the general practice of the law of nations, 
the claimant might have insisted, that the goods 
should not be taken but of the Court of Bernmda 
without a decision; but they were transmitted to 
this country; and in being referred to Europe to 
prosecute his claims, instead ofhaving them brought 
to adjudication on the spot, the extreme rights of 
the neutral claimant may have been a little com-r 
promised. But it is said, that he has eventually de- 
rived considerable benefit from that very circum* 
stance: If so, equity would revolt at the pretension, 
that he should enjoy this advantage, without bear-' 
ing, at the same time, some of the expences attend- 
ing it. Taking it to be, as stated in the report, that , 
the party Ao^ derived a pro^t from this transmission 
of the cargo to Europe, I am of opinion that a shajp 
of the expences are properly charged to him. 

On the other part of the case, respecting the defi- 
ciency, I think the claimant is entitled to his entire 
indemnity against the commissioners. According 
to the ordinary practice of prize proceedings, he 
might have demanded it against the captor ditBer^ 
muda; but he is told, * No; these goods must be 

* put into the hands of other trustees, and for the 

* accommodation oith^ British goveiiiment' That 
being the case, it does, I think, justify a demand 
against government for the restitutii'U of thewhole 
cargo; and although the commissioneps may not 
have had possession of that part, still it would not 
be a becoming thing to send the claimant to make 
his demand against this original captors/ The com-* 

c 4 missionera 
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The missioners enjoy the confidence of governinent, and 
^*^'"^'' possess the power of adjusting these clahns. If 
juneisih, theic has been any embezzlement in Bermuda, ffo- 
vernment has the power of bringing the. matter to 
account. The party has beei^ pronounced to have a 
right to the restitution of the whole cargo; govern- 
ment has taken from him his obvious natural re- 
medy against the captors, for it dispossessed the 
captors, and took the property into its own hands, 
taking it, according to my apprehei^sion, with all 
the responsibility of the original captors, as to the 
quantum of restitution^ if restitution should b* 
lia^lly decreed. It would be a most dishonouring 
injustice to tell the neutral merchant, who has hkd 
bis goods brought from Bermuda without his con- 
sent, and put into the hands of the commissioner^, 
that he must go back again to BermudUj and instil 
tuteafrfsh suit against the captors, for deficiencies 
in the restitution made by the commissioners. 

i\Ir. Winthrop. — I am afraid that I have been 
misunderstood: I meant to state, that the report 
has allowed the full amount of what would have 
been received for the whole X^x^o, if it had arrived 
at Ntw York. 

Court. — I think the party is entitled to the benefit 
of the lehole of his claim, as upon a sale in London. 

lleport rcliirtd back to the Registrar and 
merchants. 

» 

JS'ote. — ^I'he ivport h^ si nee been amended, but has not yet been 
brought before the Court. I|i the amende4 report, the Registrar 
aiul nierchanU cou<flude, after observing upon weights, and the 
ditlennt manner in which th6 goods had been repacked, &c. ^* that 
there was no rca^ion to suspect, any embezslenieht or deduction of 
any part of the cargo ; that the deficiency was not greater, than 
might be expected from wastage and drainage, considering tbt 
)cQgth of time, 4nd all the circumstwcc^ of the c^se*" 
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THE JOSEPHINE, Fish Master. ^^^^y^f^' 

THIS was a question respectinff the right of pro- silver, con- 

perty m twenty-eight ingots of silver, that enem/s »hi|>. 

^ad been taken on a voyage from France to Ham- f^uL^'^hT 

burgh, and claimed on behalf of Mr. Ingraham of ^T^J^"^^ 

-^wiericfl, although documented in the ship*s papers, f^T^'n^l-DtTn' 

as ffoins: for the account of Mr. Gelston. a person America, witii- 

^ ^ , * oat any letter 

resident in France. of idvicc, or 

The case now came on to be heard on farther tingTwt whu 

^^^f controul— oon- 

proO'^- tiiered as the 

On . the part of the clamant Arnold contended, Shi^. 
that the silver was to be considered as the property 
of Mr. Ingraham, and as being the proceeds of a 
cargo of provisions, sent from America to France^ 
and there put into the hands of Mr. Skipwith, who . 
wa the person giving orders for the sHipmeftt of 
the silver. 

On the other side it was contefided—Timt the sil-* * 

ver did not appear to be shipped, in consequence 
of any orders from Mr. Ingraham; nor in confor- 
mity to any advice sent to him of the shipment ; 
that it was going to Hamburgh to be placed in the 
hands of Mr. ^kipwiih's agent, and was to be con-» 
ftidered as SkijrwitKs property. 

r 

Judgment. 
Sir JV. Scott. — This case is stated to have origi- 
nated in the following manner : A cargo of provi- 
sions^ being the property of Mn Ingraham of New 
York J is said to have come from America to France, 
« on board of the brig Peggy, consigned to Mr. Gel^ 
ston, another American, who appears to have beei\ 

a youQg man lately settled in France. 

There 
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Tii« There can be no doubt that such a transaction 

^ did take place; the instructions to Mr. Gelston are 

''"lioi*' produced, directing him to " dispose of the brig 

on certain terms, and to remit the proceeds of the 

cargb to Americay or to load the brig back, and 

' di'aw upon him for the deficiency, as might be 

most adviscable.*' 

These instructions it seems, were not literally 
executed on the part of Mr. Gelston. He thought it 
better on account of his o<vn inexperience, to apply 
to Mt, Skipwithy who was the American consul at 
Paris; but who is to be taken nevertheless as a 
French merchant in such a transaction ; since there 
Can be no doubt, that, notwithstanding his consu- 
lar character, he is to be considered in all commer- 
cial transactions on the same footing as any other 
resident merchant in France^ to whose experience 
and prudence Mr. Ge&^on might apply, for counsel 
and assistance in the management of this cargo. 

It appears to have been the original intention, 
that the cargo should be sold in France^ but as the 
whole of it could not be disposed of there, some 
part was shipped off for England. Of this notice 
was sent to Mr. Ingraliam, and he was advised, 
that instead of the returns which he had directed 
to be sent to America, he might draw on Mr. Gode-^ 
froy at Hamburgh^ with whom Skipzcith had other 
concerns, and with whom he undertook to lodge 
funds to answer such bills. 

On board the Josephine v^h\6h sdi\ed from Havre 
in July 1 795, were several ingots of silver. Some 
have been restored to another American merchant, 
on complete proof being made to the satisfaction of 
the Court, by correspondence prior to the ship- 
ment, 
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ment, that they were shipped on his^ account. Be^ The 
sides that silver, there was another quantity for ^^"^"'^ 
which there was no bill ol ladinsr, but a merenote of ^^ ^^^ 
specification, " of so many ingots, going to be deli- 
vered to Mr. Godefrojf for account of Mr. Gekton.'' 
There is no evidence shewing that Gelston had ac- 
quired, either by the possession of a bill of lading, 
or any other instrument, a controul over this silver. 
It is now contended, that this silver belongs to 
Mr. Ingraham of Nero York, and that he will be 
the only loser, if it is pronounced subject to con- 
demnation. Farther proof has been directed to be 
made of the property, and it hsfsheen brought in; 
and the only question for the consideration of the 
Court'is, whether this silver is to be taken as hav- 
ing legally, or equitably, become the property of 
Mr. Irigraham^ or not ? In sortie of the athdavits \i 
seems to be represented as part of the actual pro* 
ceeds of the outward cargo. How this silver was 
specifically more the proceeds, or a part of the.pro- 
ceeds of this cargo, than of any other mercantile 
transaction of Mr. Skipunth, I do not see ; it is not 
averred that it was received in exchange for any 
part of the cargo (^i); for all that appears, it was a 
part of Mr. Skipwith's general capital, of which he 

(a) Mr. SkipwUh writes to Godefroy^ after the capture, " I 
brought myself considerably in advance in making the shipment 
of ingots by Capt.lViAy because the goods in my hand^ were then^ 
and are indeed mostly now, on hand. I cannot therefore enable 
you to answer Mr. Ingraham*^ drafts." And fkgain to Ingraham^ 
Ifac. 6, 1795, — f* In order to support your credit, I took on my- 
self to advance to GeUion in ingots of Mlver, Slc," The finct wa9 
.not correctly, as stated in Mr. Ingraham's attestation, [^ thsitSkip^ 
with and Gelston had converted part of the cargo into silver, and 
'transmitted it to Kantz^ to ship the same to HamHturgh!' 

might; 
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The might choose to apply such a proportion to this 
foiEMniiE. particular use. But it is said, that it was going to 
juht 14th, Mr. Godefroy^ to provide the funds, on which Mr. 
**^^ Ingraham was to draw; and that it is in that point 
of view to be considered as vested in him. How it 
could vest immediately in Ingraham^ dqcumented 
as it was,. in the name of GeUton^ it is not easy to 
understand. If it was to vest in Ingraham^ why was 
it described as the property of another person ? Of 
that circumstance I have received no satisfactory 
solution. Supposii^ it to be satisfactorily ex- 
plained, and allowing that it had l>een documented 
for Mr. Ingraha7H\{\m%t\^, could it be legally con- 
sidered as appropriated to him? In what respect '\% 
it so appropriated? The master says '' that he had 
no communication with Mr. Gclstofii Ingraham\ 
(•\TKecor. agcnt, but only with Kantz{a\ from whom he re- 
adp^Ura^ ceived the silver, with verbal orders to deliver it tq 
JS^ltaiv*^!^' Ux.Godefroy, but that as to the property, he ha3 
no o-rounds on which to form any belief." It was 
utterly unknown to him that Mr. Ingraham had 
any claim upon it. It does not appear that there 
had been any previous correspondence respecting 
it, nor any notification accompany ijig it, informing 
Mr. Godefroy what he was to do with it. Mr. Gd- 
ston was a perfect stranger to Mr. Godefroy. That 
no communication should be made to Mr. Godejroy 
is certainly a veiy extraordinary circumstance, 
(fc) «9th De- Mr. Skipxvith says in his affidavit(i), " that he did 
eember 1799. ^^^ ^^^^ ^^^ Godtfroy any information, meaning to 
wait till the silver was actually arrived at //awt- 
hur<^hs before which time it was impossible that 
Mr. Ingraham % drafts could be received, and be* 
cause it was necessary, that shipments of silver in 

France 
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France should be made with great secrecy.** Still it ^ The 

is, I think, very strange, and very much out of the 

course of ordinary commercial transactions, that it '^^ ^^ 

. . • • Wit* 

should not have been intimated toGodefroy^ in any 
manner, either that some funds would be sent by 
the first opportunity— or who Mr. GeUton was— or 
if any silver should arrive, whose property he was 
to consider it. Instead of that, there is nothing 
appearing iik the original papers, or in the farther 
proof that has been brought in, to shew that it was 
the property of lagrahaniy but the affidavit of the 
enemy shipper, who describes it as the proceeds of 
the outward cargo. That being the case, whose 
property is this silver to be accounted ? That ques- 
tion may be answered by proposing another : Whe- 
ther Skipwith had done any thing to put it out of 
his own government and controul, and to transfer 
it to the government and controul of Gelstanf 
The utmost that Gekton professes to know, is, that 
Mr. Gedefrotf was to be enabled to answer the draft 
of Mr. Ingrakam ; but whetlier by bills of ex*, 
change, or by what other means, does not appear 
from any declaration made by him. 

Suppose the silver had actually arrived to the 
hands of Mr. Godefroi/y and Mr. Skipwith had after- 
wards written to him that he had altered his mind 
as to the disposition of this money, and that he 
should provide other funds to answer the credit of 
Getston, or that he had nothing to do with Gekton; 
could Godefrcy^ who was merely the agent of Skip-- 
zcithj have refused obedience to any order which 
Skipmth might choose to give him, as to the appli- 
cation of this money? In what manner could Ge/- 
^ton ox Jngraham have obstructed the execution of 

such 
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Tiie such an order? As to Ingraham, he knew nothing' 
ogEPHt»t. ^^ ^j^^ matter; and supposing that Gelstan knew, 

^'"laif ^' that the silver was shipped with the intention of 
answering Ingraharns bills, could he intervene to 
prevent Godefroys obedience to any revocation of 
that intention, made by Skipwiih to his own agent 
and banker; for that was the relation of Gorfp/roy 
to the parties ? What lien had Gelston acquired in 
this property which he could have used to intercept 
such a revocation ? All that had been done, was, 
th^t Skipwith had informed his own agent that he 
had destined this money for such an use, and if he 
chose to vary that use, how could Gelstan prevent 
it? If the remittance had been made to Gelstori% 
or Ingraham^s agent or banker, the character of this 
pYoperty would be different ; but Godefroy has no 
privity with. them ; he is the more servant of Skip^ 
with. It appears to be the same transaction as if I 
sent a sum of money to my own private banker, 
directing him to hold it subject to the order of A. 
B.J and the next dtiy, before any such order had 
l)een given, or even the fact of the lodgment known 
to the other party, I had changed my purpose, and 
directed a conversion of the money to any other 
object — could the banker have resisted with effect? 
Or had the other party a right to interpose, to 
claim that specific sum as property of his ? It might 
be convenient to Mr. Skipmith to have funds at 
Hamburghy in the hands of Mr. Godefroy, (for he 
appears from the letters to have many transactions 
of business with him), and it might be very con- 
venient, that these funds should travel from France 
to Hamburgh with an appearance of an ultimate 
American appropriation j they might derive a pro- 

tectiou 
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tcction from that during the voyage, and yet, 
when got to Hamburghy they might be disposeable 
for other purposes: But take the intention to be 
ever so sincere, was it not- perfectly revocable? 
Did not Skipwith retain the power of conversion 
without Ingraham or Gelston having any right 
whatever to controul him in the exercise of it ? If 
so, the property remains with Mr. skipwith ; it was 
a shipment going to the agent of Mr. Skipxtith^ 
subject to his order, Mr. Ingraham and Mr. Gelston 
having no document whatever giving them con- 
troul over it. Under these circumstances, Skipwith 
must be taken to be the legal proprietor; and as 
his property, this silver must be ^condemned — 
leaving the question of Mr. SkipuntJi's respcmsibility 
lo his employer untouched^ and to be settled be^ 
tween themselresi 

Condemned* 



The 

JmbftiOu 



iMAJ 



THJE JEMMY, Nosten Master. 

« 

^His was a case of a ship asserted to have b^en 
purchased at Dunkirk, by Mr, Schultz of At- 
tana ; this cause now came on to be heard on far- 
ther proof. 

Judgment* 
Sir fV. Scott, — ^This case ksi been admitted to 
farther proof, owing entirely to the suppression of 
a circumstance, which, if the Court had known, it 
would not have permitted farther proof to have 
been introduced ; namely, that the ship has been 

left 
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Ship purcluiie<f 
of the enemy* 
and left under 
the manage- 
ment oi the 
former pro^K 
ctor, cause of 
condemnation j 
farther proof 
not aduiittaA. 
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left in the trade, and under the management of 
the former owner. Wherever that fact appearsi 
the Court Xvill hold it to be conclusive, because, 
ffdm the evidentia rei^ the strongest presumption 
necessarily arises, that it is merely a covered and 
pretended transfer. The presumption is so strong, 
that scarcely ar^ proof can avail against it It is a 
rule which the Court finds itself under the abso* 
lute necessity of maintaining. If the enemy could 
be permitted to make a transfer of the ship, and 
yet retain the management of it, as a neutral vessel, 
it would be impossible for the Court to protect 
itself against frauds. 

^ The positive objections which have been pointed 
out, on the fact of transfer^ are also of considerable 
weight: The inadequacy of the price, and the 
chasms appearing in the correspondence, are cir«> 
cumstances inconsistent with the probability of 
ownership ; there is also the course of trade, which 
has been entirely French, without interruption^ 
excepting in one voyage to Barcelona ; but even 
in that instance, the vessel returned again to ^ 
French port 

It would be impossible for the Court to admit 
further proof in such a case as this, without ex- 
posing itself to continual imposition. I have do 
hesitation in condemning this vessel 
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THE TWENDE BRODRE, Schall Master. ^«fv irih, 

18U1. 

^T^His was a Case of* a Danish ship, and cargo of '^^»^ tn»ty. 

fir timber, spars, balks^ and deals, taken on ttructum,mter- 

a voyage " from Christiaiisand to Saint JIaloes, or wu^M^ivom * 

P9v>»/ ** destination. 

On the part of the captors^ a certificate was pro- contmbantu- ' 
duced from ship-builders in his Majesty's yards at ^*^*"^ , 
Plymouth^ statitig, * That the cargo consisted of fir 

* timber, hand-masts, deals, and spars; that the fir 

* timber and masts were fit ibr naval purposes, and 

* much wanted in his Majesty's service/ 

On the other side; an affidavit was Exhibited from 
other shipwrights of Ply mouthy stating the timber 
to be particularly sappy in its quality, and not fit 
for ship building, and that no^part could be con- 
sidered as naval stores. 

On the part of the captors^ the King^s Advocate 
contended, — that timber of this description was to 
be considered as contraband, under, the Danish 
treaty, in which it was expressly stipulated, that 
timber, bois de constructionj should be contrabahdj 
^r planks excepted. The exception proved, that fir 
planks would have been contraband, if not ex- 
cepted ; fir balks, not excepted^ were, afartiori, to 
be considered as contraband. 

^Judgment. 

Sir TV. Scott. — This is a ship which was taken on 
a voyage from Denmark to St. Makes, as it ap- 
peared at the time of capture, having sailed origi- 
nally on a destination to Havre^ but liaving 

VOL. IV. D , changed 
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changed her course, in consequence of some obsta- 
c es, and rider the direction of one of the owners 
of the cargo, iox St. Malots. It appears that she 
w :S iiist stopped by he Junq^ and released, but 
ai'terwards stopped by the Diana, and brought 
into Jersci/j with a cai;go of timber on board. 

It being contended that tlie timber \vas of such a 
nature as 'o come under the prohibition of the 
Danish treaty, the Court directed it to be referred 
to the inspection of experienced persons in his 
Majesty's yards; a return is now made to that in- 
quiry, on which I must say, that it is not expressed 
in such specific terms, as the Court might have ex- 
pected t ) obtain from a reference to those gentle- 
men. They state, * That they had taken a survey, 

* and find it to consist of Dantzic fir timber, very 
' serviceable for his Majesty s yards^ but without 
any specification of its dimensions, or any descrip-- 
tion of its fitness for particular uses, by which its 
general character may be ascertained. There is 

•another phrase in the report, equally general, * That 

* it is fit for naval purposes:' What is that? It 
amounts to no information at all, since all timber 
is, I apprehend, fit for some naval purposes. There 
is another certificate, produced on the part of the 
claimants, from private unauthorized persons, se^ 
kcted by the owners, which is rather more precise; 
it specifies the size of the timber, and states, * that 

* it is very sappy, and not fit to be considered as 

* naval stores.^ This is all the assistance that the 
Court has obtained, to enable it to judge of the 
terms of the explanatory article, which was made 
in the treaty of 1780, for the pui-pose of avoidin<g 
all disputes, and of setting a clear umlerstandinjg 
en the subject between the two countries. 

lA 
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In delivering my opinion on the construction The^ 
which is to be put upon this article, it may be proper buodkb. 



to consider shortly the intention of the parties, the "TTZT^ 
terms or expressions of the treaty, the decisions of iwi. 
our Courts, and the interpretation of practice. 

With respect to the intention, it is to be remem- 
bered, that there had been much content on this 
matter; the belligerent, on one side, contending, 
that tlic enemy should not be supplied with timber, 
the neutral country, on the other side, contending 
for the liberty of exporting its own produce, one 
of the great staples of the country. It is fair to 
presume, from this situation of the parties, that . 
there was no intention on the part of Denmark to 
give up the timber trade, or to abridge the exercise 
of that species of commerce, farther than the just 
demands of the belligerent might require: Den- 
'mark may be supposed to have agreed in these 
terms : ' IFe are willing to give up the liberty of 

* tradhigy as far as your interests are affected, biit 

* no farther.^ The situation of the contracting 
parties does not warrant me to imagine, that there 
was any intention of giving up the entire benefit 
of the market of the other belligerent country, for 
all other timber, but only for such as might mate- 
rially affect the operations of war. 

If a cargo of timber is carried to Rouen, ox Havre, 
for the purpose of being sent to. P^rr/j. for house 
building, fiow is Great Britain injured by that? I 
am not to presume that there was any reason for 
demanding a sacrifice of such a trade, on one side, 
ortliat the other party >vould be willing to renounce 
a trade so beneficial to themselves, and so innoxious 
to the interests of the belligerent; I must conclude, 
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from these considerations, that it was only meant 
to prohibit ihe carrying 9f such timber as is fairly 
to be deemed ship timber. 

The terms used in the treaty are, ' Bois dt con- 
^' St ruction; but that must be understood, construc- 
tion naval: It must be confined to purposes of 
naval equipment. The great difficulty will be, to 
ascertain what is properly to be considered as ship 
timber. Timber has frequently, from particular 
circumstances, a definite and determinate charac- 
ter; it may be denoted by a particular form, as 
knee timberj which .is crooked timber, peculiarly 
useful for the building of ships; or it may bedis* 
tinguished by its dimensions of size ; but as to 
other timber, generally^ which is as much a thing 
of ambiguous use as any thing can be, the fair 
criterion will be, the nature of the port to which 
it is going : If it is going to Bresty the destination 
may be reasonably held to controul and appropriate 
the dubious quality, and fix upon it the character 
of ship timber — if to other ports of a less military 
nature, though timber of the same species, it may 
be more fivourably regarded. Then, as to the de- 
cisions of Courts of Justice, and the interpreta- 
tion of practice, I do not know that any express 
decisions have takeil place; and it would be a most 
desirable instruction to my judgment, to have 
seen that of the superior Court exercised upon 
this subject. But it is the every day's practice of 
this Court, toot to consider, as included within 
the prohibition, all that a more extended inter- 
pretation might justify : it restores spars and 
balksy of ordinary magnitude, unless there is some- 
thing special in the circumstances attending them, 

to 
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to shew that they have a positive destination to The 
naval purposes. Bhodr.. 

Tills then is the interpretation which I am in- ^^^^ 

clined to put upon that treaty : With respect to t«oi. 
such timber as is in its own nature ambiguous, I 
am disposed to look to the criterion of the desti- , 

nation, as an equitable rule of interpretation, tak- 
ing a fair course between the rights of exportation 
of native produce, on the part of the neutral coun- 
try, and the defensive rights of the belligerent. 
Planches du sapin^ being expressly excepted in the 
treaty, may, I hold, be carried any where. In 
other timber, of an indeterminate nature, the judi- 
cial test is to be sous:ht from the destination on 
which it is going. This being ^ case of timber 
going to St. Maloes — 

[The King^s Advocate stated, some part of a letter 
to the master, which indicated a destination to 
Brest, " You are to go to St. Maloes, but if the cargo 
will sell best at Brest, you are to ask a pilot if he 
cannot take you thither; you may escape the E/igf 
Ush by going between the shore and Us/iant."] 

Laurence. — The original destination was cer- 
tainly not to Brest; the ship went into Havre 
roads, and was then (after having been overhauled 
by a British cruizer) directed by one of the owners 
to proceed to St. Alalocs. 

Judgment resumed. — If there had been a clear 
anddetermined destination to Brest^ notwithstand- 
ing it might be lately taken up^ it would, accord- 
ing to the interpretation I incline to adopt, subject 

i> 3 every 
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Ti»e ' every part of the cargo, except the fir planks, to 
Bbodre, confiscation ; for it could never be permitted to be 
- ^ averred, that a cargo of this sort might go on an 

tBou innocent destination to St. Mfilots^ and then be 
sent on to Bn'st or Rochjh^t., If that were the 
case, it must be pronounced a case of condemna- 
tion ; but the letter on which tliecaptors rely, does 
' not shew that the directions were absolute to that 
effect; the words, "if you resolve," indicate ai\ 
ultimate discretion to have been reposed in the 
master; How does he execute it? He says, "that 
he was going to St. Alakcs^ not for the purpose of 
taking a pilot on board to carry him to Brest ^ but 
with a decided intention of making St. Af aloes the 
ultimate port of his destination, and of discharg- 
ing his ladmg there. 

Upon the evidence I incline to hold, that the 
conditional directions which were given him to go 
to Brest, would not have been carried into effect ; 
I shall therefore restore this cargo ; especially as I 
perceive that no small part of it consists of fir 
planks, which I huve already said, are specially 
protected ; but in consequence of the expression 
of such an intention, I shall certainly hold that 
the captors arc entitled to their expences. 

The Regislra7\ — This is a pargo taken for the 
use of government ; in such cases the ordinary 
expences are paid by government. Js it the in- 
tention of the Court, that the paynient of thq 
captors' expences is to be included in thosie charges. 
Of to be paid by the claimant ? 

Court.^ 
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Court. — I mean that they should be paid by the xiie 
claimant ; the liberty given by the owner to the i^olll. 



master in the letter, makes it not unfit that the ""^J — "Z — 
expences should iall on him. ^ im. ' 



THE CATHERINE AND ANNA, Spanger ^«Mt<». 

Master. 

nTnis was a case of a ship and cargo of very con- Objpcionto 

siderabie value, which had been ilecreed to be r^rtfimu-* 
restored on payment of the captors' expences : In ^"^^IrTnot^^ 
reporting those expences, the Registrar and mer- *"e d^ree"or! 
chants had refused to admit a charge of insurance p«>»ngcapior> 

^ expeuces. 

against fire, which the captors had incurred, to the 
amount of about 270/. Application was now made 
on the part of the captors, to liave the report re- 
committed, that the expence of insurance might 
be inserted. 

The Court desired to know the grounds on which 
the charge had been disallowed, 

Registrar, — It was on the ground, that (he clan 
mant had before actually 'insured both sliip and 
cargo; and could not have received any possible 
benefit under the insurance since effected by the 
captor. 

The Kings Advocate said, — that was a circum- 
stance of which the oaptors were i^ot apprized; 
' that to insure, was a reasonable precaution for 
them to take, who were answerable for the cus- 
tody of so valuable a cargo, and therefore that 
they ought to be iudeniniried. 

. D-i On 
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The On the part rf the claimants, Arnold. — Captors 

and expences include only, as it is generally under- 
'"'^' stood, necessary cxpences, and not all that the 
July 22d, captors may choose to incur on their own account- 
Insurance was not a necessary ex pence in the pre- 
sent case, inasmuch as the claimants had already 
insured. It is said the captors did not know this 
fact, but they might have informed themselves. 
They never apprized the agents of the claimants, 
that they were going to insures 

'Szcabcy said, — That the Registrar and merchants 
had been in the habit of disallowing this charge in 
the last war- 

Judgment. 
Sir /^. aS'co/^..— The ship and cargo in this case 
have been ultimately restored; but the Court has 
decreed the captors' expences to be paid, by ex- 
pences meaning those expences that are necessa- 
rily incurred by the a/:!tpf capture, to which the 
Court advcited in making the decree. The ques- 
tion is, whether this charge of insurance is such a 
necessary ex pence as the captors were bound to 
incur ? Captors are generally bound for two things 
— for safe and fair custody, and if the property is 
lost or destroyed for want of that sJife and fair 
custody, tliey are irsponsible for the loss. For 
these two things every captor is answerable ; but 
if an accident, or mere casualty, happens, against 
which no fair exertions of human diligence could 
protect, it must fall on the party to whom the 
- property is ultimately adjudged. If to secure him; 
self against the negligence of his own agents, or 
to secure his own. responsibility, the captor chooses 

to 
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1 

to make insurance, I underst and the practice of The 
the Registrar a)id merchants has been, not to allow ' and 



An}V4. 



it in their report, and 1 am not prepared to say, 
upon any principle which ^occurs to nie, that such Jniy ««<*, 
a disallowance is wrong. The security of the 
claimant must be considered, as depending upon 
the obligation of safe custody, and personal re- 
sponsibility in case oflosSj on the part of the cap- 
tors. The claimant is not bound to look further, 
nor to contribute to the expence which the captor, 
for his own security, may choose ta incur. It is 
said that insurance is an advantage to claimants, 
because it increases the responsibility of the cap- 
tors — and so ittloes ; but this is an advantage acci- 
dental, and coliatcval. The captor who makes a 
seizure, engages for hr. own personal responsibi- ' 
lity to the party whose property is seized; he seizes 
at the peril of making full restitution in case re- 
stitution is due; and he is to find the means of 
making that restitution. If the aid of insurers is 
requisite for such a purpose, it may be very advise- 
able for him to resort to it; but the claimant has 
nothing to do with that; he has a right to consider 
the captor as fully responsible, and is under bo 
obligation to contribute to the expence of any 
additional security. — The matter of insurance is, 
res inter alios acta; I do not know that the captor 
is, in any event, compellable to assign to him the 
benefit of his policy. In the St. Eustatius cases (tf), 
where ships and goods insured by the captors, on 
their voyage to Europe for adjudication, were 

' (a) Tlie Registi*ar bad said, that no inst^mcchad happened dur- 
ing the present war, but he thought in tho St> Eustatius cases 
there was a question of a similar nature. 

taken 
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The taken by the enemy, I think the determination 
and was, that the claimants had nothm"* to do with 

A 

. the benefits of that insurance. 

Mv 2«d, On these grounds, 1 am disposed to hold, that 
whatever means the captors may take to relieve 
themselves from tlieir personal responsibility, it is 
a matter which is foreisrn to tlie claimant. Where 
the Court orders a removal, and a fiesh risk is in- 
' curred, for which the Court directs an insurance, 
it may be subject to a difterent consideration. But 
this being a case in which no application has been 
made to the Court, where the captor has \olunta- 
rily taken the step for his own protection, and 
where he is not, as I conceive, compellable in any 
respect to make an assignmentof Jiis polic}, l^au- 
not think that it could, under any circun-siances, 
be deemed a charge that ought to be thrown on 
the claim. But where the claimant himsell' has ac- 
tually insured, the demand is utterly unsustainable- 
In such a case, to lay upon him the additional ex- 
pences which the captor incurred for his own secu- 
rity, would be highly injurious. It was asserted 
before the Registrar and, merchants, that such an 
insurance had been made by the claimants, and it 
was not questioned, as 1 understand, at that time. 
further evidence inight have been then demanded : 
It might have been rcciuired of them to produce the 
policies of insurance; nothingof the kind was then 
done ; 1 shall not now direct them to be produced, 
but.take the fact to be as it js asserted, upon the 
admission of the captors at that time given. 

On these grounds i am of opinion, that the charge 
in question, beingfor insurance made for the benefit 
cf the captor, without communication with the 

other 



HIGH COURT OF ADMIRALTY, 43 

Other party, and without any application to the The 
Court, must be taken to be an ex pence incurred and 



Anna. 



for his own security, and not chargeable on the 
claimant. Were it necessary, I should haidly JWvssd. 
hesitate in pronouncing for the justness as well as 
for the application of the general rule, alleged to 
be observed by the Registrar and merchants. 

Report confirmed. 
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'T'his was a case of a British vessel taken by a Conacmnatfon 
Dutch privateer, S2d October 1795, and carried the cncmj^, <m 
ipto Norway. It appeared tnat a sentence of con- iyi^nVi«n- 
deiiination had. passed 24th March 179(5, at the *i^',;;i 
Hague, before a Court, styled ' The Committee of ^"^ suJkl^ 
the Affairs of the Marine of the Batavian Republic. ' to warrant a 

/ sa^e toaneutitl 

On tl^e 9th of June following, the ship was sold at merchant 
Ckristiansand to a Danish merchant, and was after- 
wards captured, 21 June 179^, with a cargo of fir 
timber, on a voyage to Amsterdam. 

On the part of the captors ^ it was first contended^ 
that the ship was liable to condemnation, on the 
ground of violating the \Aoc\i^At oi Amsterdam : 
vide supr. v. 1. p. 149- After the judgment of the 
Court on that point, a farther question was made^ 
respecting the legality of a transfer of a prize ship 
not being carried into the port of the captor^s 
countr}^ 

On the part of the Danish claimant j Laurence and 

' Croke, — This is a case of a ship taken out of the 

possession of a neutral merchant, who appears to 

have 
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have ptirchased at a public auction in his own 
countiy, and for a valuable consideration. The 
only question which is now raised against his title 
to restitution, is founded on an objection to the man- 
ner in which the title of the Ibrnier British owner 
was divested. As far as the rights of war were con- 
cerned, in which alone the captor could assert an 
interest, all questions of thatkiud have been already- 
disposed of by the Court. The captor therefore 
has no competent character in which he can be 
heard to agitate the question of property, depend- 
ing between the former British proprietor and the 
neutral purchaser. As captory he can claim only a 
right of salvage, if the property should be adjudged 
to the former British proprietor; but as long as 
that person does not come forward to support his 
own pretensions, it is not competent for anif other 
person, to set them up for him. Some steps are in- 
deed said to have been taken preparatory to mak- 
ing a,claim^;. but as a year and a day have elapsed' 
since the capture, and no claim has actually been 
advanced, the question of property is precluded 
against the former owner; and it is not competent 
to the captor to set up a title, which the asserted 
proprietor himself must be taken to have aban- 
doned. Allowing however that this could he done^ 
in what does the objection to the title of the neu- 
tral purchaser gfjnsist? It is contended on this head, 
that no valid transfer or conversion could take 
place, inasmuch as the vessel was a prize vessel, 
carried by the captor into a neutral country, and 
left lying there, whilst the sentence of condemna- 
tion passed on her in the Court of the country of 
the captor. In the first place, how is this proved? 

Bv 
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JBv inference oillv, and by circumstance* given in „ ''^ 
the description ot the vessel, for tlie purpose of wid 
bringing her to a pubhc auction. On the other ^ 
hand, there is the sentence of a competent tribwial^ ^^T^^^ 
reciting the ct)ndemnation ; from which it is to be 
supposed, th.it all things have been rightly and 
legally conducted. Such a sentence establishes the 
premmptio juris et dejure^ against which no aver-^ 
ment can be admitted; it is a complete bar to any 
discussion of the circumstances composing the 
merits of the case in a foreign Court In the case 
of the FladoyeVy where the sentence was the ac.tof 
a tribunal manifestly incompetent, as established in 
a neutral territory, the case was very different: 
Such a sentence was as nothing. But when a con> 
petent Court of prize, established in the territory 
of the belligerent, has proclaimed the condemna- 
tion to have passed, it is not open to this Court to 
-dispute the efficacy of it, or call in question subor- 
dinate circumstances,^ w^ith a view of examining 
the validity of that apntence. How is the Court to 
proceed to try the facts, if it is disposed to go be- 
yond the sentence itself ; or where would such a 
scrutiny tenninate? If one fact is questioned, all 
may as well be brought back to judgment ; and 
how is the neutral purchaser to obtain such evi- 
dence as shall be sufficient to answer ail tli^se in- 
vestigations, after an interval of three years? As to 
the/act in question, the tenns of the sentence seem 
to imply, that the ship was actually in a Dutch 
port — But if it were otherwise, in what resptet is 
the sentence of condemnation invalidated by the 
mere local absence of the vessel which is the sub- 
ject of that condemnation ? Neither the reason of 
J the 
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The the thing, nor the opinion of jurists, nor the prac- 

and tice of nations, will sustain any such objection. As 

« ^ < . .. 



to the first and second of these authorities, the 
Kov.^6iK reason of the thinff, as it has been discussed and 

1799. • ■ . . 

canvassed by eminent jurists, no exception has 
yet been taken, that goes the length of the princi- 
ple here contended for on the part of the captor, 
viz. That the ship must necessarily be brought within 
the ports of the captors country. Some writers on 
the law of nations have thought with Puffendorf^ 
that the title is not complete till the conclusion of 
peace; on a supposition that property cannot be 
changed but by consent, >vhich is not to be pre- 
sumed till peace. This is, however, untenable, in- 
asmuch as it is theordinary course of all established 
jurisprudence to convey titles, very much in oppo- 
sition to the will and consent of the original pro- 
prietor. If it is allowed, that prize is a legitimate 
mode of acquisition jwre helli^ some period of time, 
and some circumstances, short of the consent of 
the owner, there must be, that shall have the effect 
of establishing an absolute title in the thing so 
obtained. The question will be. What is that pre- 
cise time, and what are those circumstances, under 
which that right shall be supposed to vest? 

By some writers, possession alone has been deemed 
sufficient: but that rule, however agreeable to no- 
tions of natural occupancy, is defective in practical 
convenience; and therefore a middle doctrine has 
generally prevailed, under which it* has been held, 
that something of a secure and definite possession 
is required, to establish and complete the property 
in prize; that it should be in the -|K)ds€s&i6n of the 
captor twenty-four hours, or that it should be 
brought infra prasidia. This 
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This principle of security does, however, in no Tim 
manner require that it should be brought infra ^Inl^^ 



Maria. 



prcEsidia cffpientium, since whether it be a port of 
the captor, or a neutral port, that ingredient of a ffov.jeth^ 
good title, security^ is equally strong. In support 
of this reasoning; are to be reckoned, Bynkershoekj 
Vat t el, Emcrignon^ and the venerable authority of ' 
the Cofisolato. The rule, of twenty-four hours pos^ 
session, is sufficient to shew that a sentence of con- 
demnation is not in point of law required to esta- 
blish the title of property. Admitting however 
that it were necessary, as highly proper and com- 
modious to give due solemnity and precision to the 
act of war, it by no means follows that the thing 
itself should be brought into the ports of the cap- 
tors. Courts of municipal law hold daily cogni- 
zance of matters passing out of their local juris- 
diction ; matters beyond sea, are, by fiction of law, 
brought as regularly before them, as transactions 
in their own neiglibourhood ; and even this Court 
of Admiralty has, for a long course of time, been 
in the habit of entertaining and deciding questions 
of prize, by depositions taken at Lisbon and Leg* 
hom^ and on property actually carried thither^ and 
left in t^iosf ports. 

The objection to this practice is, in truth, not 
the same as that applying to Consular Courts ; 
with respect to Prize Courts erected in a neutral 
country, numberless objections occur; not the 
least of which is, .that such a practice would leave 
the owner at a total loss where to look for his pro- 
perty. But if the tribunal is fixt in the countiy of 
the captor, that inconvenience cannot exist : The 
doGumeota and depositions of the crew may be 

easily 
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Th« easily transmitted, and the essential parts of the 
ind proceedings will be the same, as if the vessel her- 
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self were actually sent home. In conforqiity to 
A>. t*(ith. this reasoning is the practice of other nations : The 
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(«)Dec.3ist, ordinance of if W5^itf(^)dii:ects the sending of prizes 
(h) Sept. 9th, into neutral ports : So the edict of Venice {b} au- 
^^'^' thorizes the receiving of prizes brought by bellige- 
rent s into that port, in a state of neutrality. The 
ordinances oi France also countenance the same 
practice, and direct the papers and depositions to 
be transmitted home by the French consul in the 
neutral port. Whatever distinction might be 
pointed out, from the relation which the port of 
Lisbon may be said to have borne to this country, 
it must arise from private treaties only, which can- 
not alter the law of nations, or affect the rights of 
other parties, who may be concerned in such an 
assumption of privilege on our part. But there are 
, also other instances, of ancient date, in which our 
(c)A.D.i695. public ordinances (c) contained directions foi# car- 
rying prizes into the ports of Naples sxxd Sicily ; and 
in a later instance, in the ordinance of 1 740, the 
same direction is continued, at a time when those 
couQttries were perfectly neutral. In opposition to 
this series of continued practice, it is impossible 
. for the Court to lay down a rule which shall deny 
to others the rights which w^c claim for ourselves, 
A case like the present, more especially, in which 
the title of the neutral purchaser is not litigated on 
tlie part of the former proprietor, is not a case which 
the Court would select for the purpose of establish- 
ing such a principle^ which, however fit or proper 
on .notions of speculative propriety, cannot be 
advanced, but in. direct reprobation of our.pwn 
practice. , On 
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" On the part of the captors^ the King's Advocate and W^ the* 
Sewell. — The general question is, whether this ves- .and 
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sel has been legally acquired by the asserted Z)a«i^^ 
purchaser, and that will depend on two other ques- ^^' «6th, 
tions: Whether it has been legally condemned^ and 
legally transferred? On these points it is by no 
means incompetent to the captor, to contest the 
title of property against the Danish claimant; for 
as the vessel was, unquestionably, taken under rea- 
sonable grounds of seizure, arising from her desti- 
nation to a blockaded port, the captor has a right to 
avail himself of all circumstances that may turn out 
favourable to him, in the course of the discussion. 
In the history of this vessel, a circumstance did 
immediately transpire, adverse to the title of-^he' 
present holder, on grounds connected with the \ 
rights of war, and the law of property, as it maybe 
affected by the incidents of war. llie ship appeared 
to have been a British vessef captured by the ene- 
my, and ostensibly transferred by him to the pre* 
sent claimant. If any definite form and conditions 
we necessary, by the laws of nations, to render such 
a transfer valid, the consequence will be, that if, for 
want of a compliance with those terms, the trans* 
fer is invalidated^ the ship relapses into the chai-ac- 
ter of enemy's property, and, as such, becomes law- 
ful prize to the captor, till some other title, (such 
as that of the original proprietor, resulting out of 
the regulations of a domestic policy,) is set up 
against him. It is therefore fully competent to the 
captor to litigate the whole question. As to the 
proof of transfer, that is manifestly defective, inas- 
much as no payment is proved, in any othermanner 
than by the claimant's own attestation. Whatever 
else is collected from the payment of the auction 
VOL. IV. K dues, 



/ 



Maria* 



ir99. 






5(^ CASES DETERMli^EI) IN THE 

Th« dues, ard other circuirsanccs, might equally suit 
"nd any transfer, collusive, or real. Eut a n^ore impor- 
tant point is, the le. alityor il'egality of such a 
KMkj^thi co; den ' nation,, as passed on this vessel, when lying 
in a neutral port. On this head it is contended, that 
tl e sentence of a competent tribunal is conclusive; , 
that i: is a c omplete estoppel: That answer will not 
dispose of the present question, which is addressed 
to the previbus inquiry, M'hether thert has bee^i a 
competent sentence* cf i competent tribunal ? For & 
Court ;nay be competent to some acts, and not to 
others (a); and if it is proved, from thehistory of the 
vessel, and not rebutted by any contrary evidence, 
~that there as be.n an omission of an essential pre- 
vicus circittf7sianCe, tiz. That the ship was notcarridd 
by the captors^ to receive a sentence of cendcnmation in 
their i w/. portSy it is open to the C'ourt of the belli* 
gerent, to discuss thequestion, Whether a sentence 
pas ed in such a manner, is entitled to be consi- 
dered as a competent sentence — competent to the 
effect < f wan anting a sale to the neutral purchaser? 
On the force and general obligations of established 
forms on this point, it is to be observed, jthat they 
are by no means matters of indifference, with which 
neutral merchants have nothing to do. If the ac* 
quisition of this species of property becomes more 
easy to them by the events of war, and attainable 
on advantageous^ terms, to which, the experience of 

(ff) See on this point a distinction, in Sir LeoUne JcMkins^ v. 2« 
p. 762. where it is said, ** That though a foreign Court, (the Par* 
liament pf i'om), will not examine the merits of a principle causey 
tried before a Court gpncrally competent, (the Court of Pcntcf^; 
yet ihey might and did examine, whether things had been in » 
'proper course, wb«'ther such Court had acted regularly » (as its 
giving due summons, &c«) mtcording to the style of their ordinaiy 
m'oc6tiUA£s,*' ^c* 

thift 
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this war proves, they are by no means inattentive, th« 
it is but reasonable that they should take it, sub- ^*and** 
ject to those forms of law, which are universally ^^"'^y 
required by belligerent nations in this respect. Ao . vtch.' 

Then on whrtt ground can it be ftiaintained, that ^^^' 
such a sentence is valid? On ^U general rc;ii>oningr, 
the misc hief of such a practice is nearly a? great, as 
what is imputed to the practice df holding (yonrts ' 

for condemnaaon, in ia, neutral state. A new seat of 
war is acquired to one bcliigereut, it the expence of 
the enemy, and an easy i-ef««ge from pursuit is ob- 
tai ued. As to the authority of writers on this |>omt, 
it has long been vexata qutstio between them; and 
the arguments hai^e generally gone wide of the > 
practical effect, which is principally to be consi- 
dered: The fallacy of arguments usually advanced^ 
lies in passing over this fact, that the proceedings 
of prize are proceedings entirely in rem. It is ne- 
cessary for the purpose of substantial justice, that 
the thing itself shall be under the power of the 
Court passing sentence upon it. Suppo$e that the 
ship had, in this instance, been a privileged ship 
under cartel, of which the English claimant, in the 
original capture, might have obtained a sentence of 
restitution, in what manner, or by what authority, 
would it have been enforced, so as tQ afford him 
effectual redress, in the restitution ^otfliis property? 

It may be said, that the captor is, in somedi^gree^ 
subject to the orders of his own tribunal, and that 
the claimant may have his resort personally against 
him; hui that is to draw the matter from itsorigi- 
na. coujsO'. and to omit th principle circumstance 
that gives eH'cacyto he proceedings of Prize 
Courts, xiz. >A*ac ihty act '^ n rcm^ and a^e capable 

E 3! of 
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The of awanling a speedy, and specific, restitution, of 
Slid the property m dispute. 
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If then the theory of a looser system be radically 
Krtr «j5th, bad, when it is attempted to be reduced to prac- 
tice; it is of Jittle consequence to discuss what 
opinion speculative writers may have entertained 
on the subject; It cannot escape notice, however^ 
that the principle authority which has been relied 
on, that of Bynkershoek^ is in direct opposition to 
the decision of the tribunals in his own coun- 
(«)Bynk.Q.L try (fl) — the vcry couiitry on whose practice the 

p. lib. i. cb. 5. . ' • • • ' 1 

present question is raised. 

. As to the general practice of European nations, 
some modern edicts have been relied on, and some 
' instances have been cited from the practice of our 
own country, though without any precise detail of 
the circumstances attending them. In opposition 
to these authorities, abundant instances are lo be 
produced from the older edicts ofEngland^ France^ 
Holland^ and Spain (b\ directing that prize should 
be brought within the ports of the captor; and in 
a late instance, in the practice p( this Court, where 
a decree had passed oh a prize ship, taken by stress 
of weather to A'ij/^avjfy, the Court, when that cir-* 
cumstance was brought to its know le<ljge, rescinded 
the decree, declaring, that it would not condemn 

IteiS^iAiim * v^^^^^ lying in a neutral port(c). Under these 
»ep.p!ii9. circumstances, considering that the practice con* 
tended for, is in departure from the ancient ordi- 
nances of all countries — that it is inconsistent with 
the main practical principle of the Prize Court, so 
necessary to found its proceedings in rem — that it is 
fraught with incalculable mischief, as confounding 

(6) Collect. MftTtt. page 31; 

the 
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the relation of states, and convertino: the security T!ie 

, HSIVIIICK 

of neutral ports into stations of war ; consideripg, ana 
at the same time, that whatever instances are ad- ^"'^' 
duced as giving counteifance to this practice, are Nw.*6tb, 
but so many irregularities, from which no authority 
cain be drawn— it is submitted^ that the Court will 
now re-establish the true rule, by pronouncmg the 
sentence passed on this vessel to have been defec- 
tive in the main circumstance, necessary to give 
it legal effect — consequently, that the transfer is 
invalid, and that the ship, as still the property of 
the enemy, is subject to condemnation. 

Judgment reserved. 

On a subsequent day. — Judgmfnt. 
Sir IV. Scott.-'This is a British vessel, captured 
by z Dutch priVateer, carried into Norrvey, and sold 
there, under a sentence of eondemn:ition passed at 
the Hague. It has been contended, that there is not 
enough to shew, that the vessel h^idnot been acttuilly 
removed to Hollandj ^t the timepf the sentence; and 
aq expression in the' sentence, ^ brought to judg-^ 
roent,* has been reUcd cm as leading to a contrary 
conclusion, and as intimating that she was actujUji 
brought to Holland. I am satisfied, however, as to 
that fact; the terni, ^brought to judgment,' is 
merely a figurative expression, signifying, that the 
question respecting that ship, was brought tojudg- 
ment. 'The whole teuor of the instrume n is de xribe 
the ship herself as situate elsewhere. 'Ihe bill of 
s^le speaks of the ship as lying in Christiamand^ 
where she was carried with several other English 
-vessels, which had beien taken by Dutch privateers 
and put under the direction of the Dutch consul 
residing at that place; she is descnbca as ' to be 

£ 3 sold 
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The sold in the condition in which she had been there 

Tnci ly^^S, for the inspection of purchasers:' If she had 

Makia. ^Q^xi removed into Holland^ the fact was pertecrly 



Vw. iferh, * capable of proof; but it is not even averred, in the 
proofs that have been introduced on the paitof 
t\\t Danish purchaser. A claim has been given on 
behalf orf the former British proprietor,, antl the 
question that arises, is, Whether the Daiiish pur- 
chaser can hold this vessel bv the title of a con- 
demnation passed upon her, \vhilst lying in a neu- 
tral port, she having never been conducted into 
the country of the captor, nor into any port of an 
ally in the war? It has been contended, that such 
a sentence is perfectly legal, both on principle and 
authority. — It is said. That on principle, the secu- 
rity and consumniarion of the capture is as pom- 
pletp in*a neutral poi;t, as in the port of tiie belli^ 
gerent himself. On the mere principle of security, 
• it may, perhaps^ be so; but it is to be remembeied, 
that this is a maltcF not to be governed by abstract 
principle^ alone I The use and practice of nations 
have intervened, ^nd shifted the matter from its 
foundations of that species: The expiession which 
Grotius uses on the^e occasions, ^placuit gentibuSf 
|8, in uiy opinioi}, perfectly correct, intimating^ 
that there is a use and practice of nations, to which 
'We arie now expecti^d to conform. 

Without enteringinto a discussion of the several 
opinions, that have been thrown oiit on thia sub- 
ject, I think I may 3tate, the better opinion and 
practice to have been, That a prize should be 
, brought infra prcpsi^ia of the caj^turing country, 
IK^here, by being so brought, it maj be considered, 
as incorporated into th^ mas^ ol national stock. 

The 
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The greatest extension tliat has been allowed, has Th« 
not carried the rule beyond the ports or places of Vr^'^* 
security, belonging to some friend or ally in the ^^'"** 



vrar, who has a common interest in defendias: the* No».26tii, 
acquisitions of the belligerent, made from the 
common enemy of both. 

In later times, an additional formality has been 
required, that of a sentence of condemnation, in a 
competent Court, decreeing the capture to have 
been rightly made, J^/re belli; it not being thought 
fit, in civilized society, that property of this sort 
should be converted without the sentence of a com* 
petent Court, pronouncing it to have been seized 
as the property of an enemy, and to be now become 
Jure belli the property of the captor. The purposes 
pf justice requii-e, that such exercises of war, should 
Ije placed under public inspection; a..d therefore 
the mere deduct io infra prasidia has not been deemed ^ 
sufficient. No man buys under that title; he re* 
quires a sentence of condemnation, as the founda- 
tion of the title of the seller; and when the trans* 
fer is accepted, he is liable to have that document 
called for, as the foundation of his own. From the 
moment that a sentence of condemnation becomes 
necessary, it imposes an additional obligation, for 
bringing the property, on which it is to pass, iiito 
the country of the captor; for a legal sentence must 
be the result of legal proceedings, in a legitimate 
Courtj armed with competent authority upon the 
subject matter, and upon the parties concerned — a 
Court which has the means of pursuing the proper 
inquiry, and enforcing its decisions.. These are 
principles of universal jurisprudence applicable to 
ail Courts, and mote peculiarly to those^ which by 

£ 4 their 
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The their constitution, in all countries, must act in rentf 
•nd upon the corpus or substance of the thing acquired. 
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and upon the parties, one of whom is not subject 
Nov. eoth, to Other rights than those of war, and is amenable 

1799. .... ' 

to no jurisdiction, but such as belongs to those, 
who possess the rights of war against him. 

Upon principle, therefore, it is not to be asserted, 
that a ship, brought into a neutral poiit, is with 
effect proceeded against in the belligerent country. 
The res ipsa^ the corpuSy is not within the posses- 
sion of the Court; and possession, in such cases, 
founds the j urisdiction. What is the authority oyer 
the parties } Over the captors it is complete, oi^ 
^account of their personal relation to the belligerent 
ctountry. The neutral government may be called 
jjpoji, in the usual mode of requisition known to 
jhe law and practice of nations, to enforce upon 
them the orders and decrees of the state to which 
they belong. But how will it he maintainable over 
- the other parties, who are not subjects cither of the 
neutral or Vclli§;erent state, and are, in respect to 
the point in issue, ojily subject to a jurisdiction of 
war ? Tlie bplligerent state itself has not the means 
of exercising the rights of war over them directly: 
—Can it call on the neutral state by requisition so 
to do? Most clearly hot. The neutral state has no- 
jhing to do with the > iir.hts of force, possessed by 
. jhe one belligerent against the othi^r ; it has nothing 
ito do with the enforcejnent or consummation of 
such rights; it owes to "both parties the simple 
rights of hospitality, and even the§eare very limited 
in the practice of most civilized states, liy the 
jregulations of France, foreign ships are forbidden 
to enter with prizes into a port of l^r^wce, except 
;;i 'cases of distress^ and then thej^ arp permitted tq 
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stay no longer than their necessity exists. Valin iiie 
observes on this article, that it cannot be doubted, Tnd 
that such a rule is exactly conformable to the laws 
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of neutrality; and jETw^wer admits, that a wise hos- ^'^i^^ 
jiitality will not be exercised beyond this. At any 
rate, the neutral state can have no compulsory juris- 
diction, to exercise upon either party, upop ques-- 
tions of war depending between them ; nor can any 
such jurisdiction be conveyed to it by the authority 
of oneof them. Its own duties of neutrality prevent 
the acceptance of any belligerent rights ; it cannot 
be called upon by requisition tagive any facility or 
convenience to the one party to the prejudice of the 
other, much less to apply modes of compulsion to 
the one, to serve the hostile purposes of the other. 
In the administration of a jurisdiction of this 
kind, the enemy who is vanquished, is not only a < 
necessary j&«r/y, but likewise a necessary witness, 
according to the proceedings of all countries. Pri- 
toners are necessary witnesses to be examined ; ac- 
cording to our instructions they are the only wit- 
nesses ; the French regulations (a) admit the evidence 
of the captor, but hold at the same time, that natu- 
ral justice requires that the crew of the captured 
vessel should be examined touching the rights in 
questioi). How are they liable to be compelled to 
undergo 3uch examination? No force cail be ap- 
plied in the way of strict or continued imprison- 
ment to compel their answers to interrogatories. 
Their refusal would cany no consequence of legal 
contumacy with it ; for legal contumacy can only 

(a) The French practice has always admitted the depositicms of 
the captors, as well as the prisoners.' Ord. 1400, Art. 6, Collec* 
toned Manitima, ^.76ir in this country Uie depositions of the 
Raptors are not lecevved. 

fxi^t 
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Tkt exist, where a legal jurisdiction has demanded a 

^ submission. From these considerations it should 

Maria, ^^j^ jq result, that lu the case of a ship lying in a 



}fj9». fifth, neutral country, there is not only a want of original 
' jurisdiction, in the belligerent country, from th? 
want of possession ; but that there is, likewise, a 
substantial defect of that authority, whicli is re- 
quired for the attainment of justice, and which is 
essentially necessary to give ellect to the ceremony 
of G#ndemnation. Ccmformably to this view ot th^ 
^jiatter, all the more ancient instructions given to 
eruizers, inalmostevery country, require thatprizes 
fhould be brought into the ports of the country to 
which the cruizers belong. In Detimark^ so late as 
1710| it is require.! under pain of death. In out 
' pwn country, the general instructions still in use 
^re, " to bring them into some ports of our domi^ 
pionsu'' In Holland j it appears tn the instructions 
^ i^^ cited in the argumeptfrom Bt/nkershoek(a)y that the 
States did not consider it sutHcient, for a prize to 
be brought into the ports of an ally in the war, for 
they require, in the terms of their judgment, that 
it should be brought into the ports of tlie captOF. 
In France^ wherp the practice of the Prize Courts 
)ias fluctuated mor^ than in any other country, ac« 
isording to temporary view^ of convenience, qo 
xela^^ation of the strict rule appears to have beeij 
introduced, earlier than 1705 ; and it is worthy of 
.observation, as a^i inconsistency, aqd injustice of no 
Rmall magnitude, that at the very time when their 
f diets forbad the cruizers of other countries to bring 
their prizes intotlie ports of France, they should 
S,vithorize their cruizers to carry their prizes into 
.(be po^'tsof other countiies. T^^ edict appeals to 

hav« 
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Tmve been revoked in 1 759* Pi//i;f Speaks of itrather The 
as a recent and toieritted age, than as a legal m\ 
pactice m 17*^ 3. It was re ewed at an eaily period ^^'^'^' , 
of rhf present \v :r in 1/93, and has since been ^'ovtMp 
largelv i d. ige<l; l>u: the edi^o« of the new Code 
des Prises, lobseive,. pe k ot i' as an innovation, ' 
and M) term of consider bic asperity. 1 am not 
aw?ire that any i»?*"ructions have issued frpm this 
governn^cnt. dii^ng ilie j.ies nt v ar, pem/itting 
the carrying of !i.<es into o her por^s, .than thosQ ^ 

of aii es. Some instructions have been alhuled to 
as primittinj^, in for.i.er aai.^(^), the carrying into 
Li^'htn ox Leghorn : I conceive (speaking without ^ 
answering for the success that might attend a mor^t 
persevering inquiiy on such a subject), that such 
instructions have issued from this govemfnent only 
when the sovereigns of those ports, the Kings of 
Portugal and the Duk^sof luscany^ have been 
allies of Great Britain in the wars of Europe. 

Some instructions have likewise been alluded to^ 
authorising the cruizers to carry ^h^ir prizes into 
the ports of Naples or Sicily (b); but I presume at 
Bo^riod, in which the goyerning powers of those 
eouil tries, or at least the parties in those countries 
whom we contended to be legally intitled to the 
government of them, were not engaged in some 
common confederacy with us. * 

If the practice of oui Courts had conformed to 
instructions, so restricted, the question would not 
have been sub,e i to much diflRcultv, for it would 

(a) It had becB said in the argument, that tiii' instructions of 
174fO, direCU'd prizes to be carried iniu those ports, 

(b) Instructions, 1(>9^ £figlqnd then confederate, in the var^ 
yKith Spain. 

m 



60 6ASES DETERMINED IN THE 

I 

The . still have remained within the pale of tlie principle 
*mnd' * which confines the jurisdiction of pvi^e, to the 
Mabia. ^ascs of prize brought to the ports of the capturing 
M>». «6th, - country, or of an aJIy in the war, which, as^ to t ne 
operation of the common war, unam cofistttuunt 
civitateniy with the belligerent, iut it is not to l)e 
denied, that the Court of A»lmiralry has gone fur- 
ther! It is now for a considerable time, tha this 
Court has been in the habit of condemning prizes 
carried to Lisbon and Leghorn^ at tiuies when i am 
not at liberty to 5>ay, that the sovcieyns ot those 
ports were engaged in a coivmcn war agamst the 
enemy of this country. The fact, that the ships 
proceeded against here^ were iumg (he) t , has not 
been dissembled. Such I take to. have been tne tact 
in the war called the American war, as weii as the 
war preceding. In the war of 1756, 1 rind comniis- 
sions from this Court, issued in that year, to Ala- 
deira^ to Leghorn^ and to Lisbon ; and m 17*^7, to 
Genoa; in 1758, to Messina; and in 175.9» toAtf- 
pkSy for the examination of French prisoners of vvar 
carried into those ports'; and these commissions 
were extended, on the breaking out oi* Spanish hofr« 
tilities, to the examination o^ Spanish prisoners of 
war, carried to the same ports. On the breaking 
ttutof the American war in 1776, commissions were 
granted to Lhbon^ Leghorn^ and Oporto^ tor the 
examination of y^;7ierictf /I prisoners of war carried 
there; on the breaking out ot* French hostilities, 
ihe commissions ibr these places, with the addition 
of Naplesy were enlarged for the examination of 
French prisoners — and in a following year or two, 
of Spanish and Dutch prisoners, with the additions 
of the ports of Genoa and hi ice. In the present 

hostilities, 
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hostilities, commissions of a similar nature have . Tke 
issued to Cwita VecchiUy Genoa^ LeghotHy LisboHj unci 
AVce, and the ports within that consulate, Naples ^"^' 

zxiAOporto. Now unless it can be shewn that there ^^' «^^ 

' ' 1799C 

is something in the nature of all these ports^ thftt 
essentially distinguishes them from the common 
character of neutral ports, not merely in certai^n 
other respects, but such as furnish a ground of solid 
distinction for purposes of this nature, I think it 
will be difficult to avoid the consequence, that what* 
ever the correct principle may be, and however 
much it might import this country to respect and 
enforce this principle, this Court, at leasts is bound 
against that principle by its own practice. 

With respect to the characters of Lisbon, Oporto^ 
and Leghorn^ it is not to be denied, that they are ^ 
of a peculiar nature. The two first are cities, one of 
them the capital of a state, which has long main- 
tained a singular relation of something more than 
amity to this country. The subjects of this country 
resident there, are distinguished by special privi- 
leges; they retain the British character, in spite pf 
iht Portugueze AomiQiXj even in the estimation of 
the enemy himself,, and they exercise an active 
jurisdiction, at least over their own countrymen 
established in those ports. The other port {J^eg- 
h(frn)j though belonging to a sovereign who is ne^i- 
traU and singularly tenacious of that cliaracter, 
from circumstances peculiar to his policy, offers 
large and distinct privileges to JSri/M subjects, 
continues to them their British name and attnbute;^, 
and authorizes them to exercise a large jurisdiction 
over their country men. Theseciroumstanqes might 
naturally enough lead to the consequence, which 

h^3 
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Tb« ha.% taken place, —that the Bruish Cour^^s of Admi- 

. rnd ralty have beeii i i the habit of exercisin-j^, witi ♦r^ 

^^'*'^' permission of those govcnnnenrs, (and wi^hou : .ay 

yoi*.86th, ren>onstrance made to them on the part ot tl.c 

1799* 

Other beliii^erent) a prize jurisdiction over vtsscis 
captured and carried in there, but though the pe- 
culiar relation which these ports bear to this coiui- 
try, niay account historically for the introduviion 
of such ajurisdiction, (winch maj ha\e .since been 
carried to -other ports, w ere the same foundation 
for it did not exist); jet even there, it may be 
doubted, whether it furnishes a solid j^round, on 
which such authority can be maintaiutd. tSuj)pos- 
ing that there was authority enough existing to 
operate with legal effect uponthe body ot the thing, 
in what manner does it exist, over the* persons of 
the subjects of other countries, carried prisoners 
there by a British cruizer? All the personal juris- 
diction which the British establishments possess, 
is over their own members; over the subjects of 
other countries, how is it communicated? They 
caimot be compelled to appear as parties or wit* 
nesses; and if in these ports any sufficient footing 
could be found for such an authority, its founda- 
tion would still be to look for, in some of these 
enumerated ports, which appear entitled to no 
such distinctive character* 

I am of opinion on these grounds, that this Court 
is bound, against the true principle, *by the practice 
which it has not only admitted, but applied. The 
observation of Bynk€rshoek(a\ * That, in the conduct 
dfwar, you must hold that to be UxwfuUo your enemy 
which you practise yourselves* a rule true in all 

(a) Injure UUip quod quit sibi iumUi kosiittu tribwendum est, 

instances, 
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instances, is b )t more true in any instance thsUi In Tha 
one, in which the rights and interests of other coun- . *^^nd 
tries, bring neutral, are so directly concerned, ^^*!^' 

How far the superior Court will consider this ^'^JH^^ 
question as concluded by the practice, even an in- 
veterate practice, of this Court, is more than I can 
say. It might be extremely proper, that the opinion 
of that Court should be taken on this important 
question. It may deem it to be its duty, for any 
thing I know, (for it would be presumptuous* in 
me to hazard a conjecture), to tecal the practice of 
. this Court to the proper purity of the principle. 
But sitting here, and observing, as I am judicially 
bound to do, the course of judicial administration 
which has prevailed, I do not feel f>qf^c(^ autho- 
rized to uphold the sentences, which have passed 
in thist^ourt, over prizes carried into foreign ports, 
and disallow at the same time, the validity of such 
as the enemy has pronounced, under circumstances 
so nearly similar, as not to afford ground of dis« 
tinction between them, which appears, to my 
judgment, sufficiently solid. 



THE FRAU ILSABE, Piepeh Master. ^-5- f • 

npHis was a case of a cargo taken on a voyage ]^^|[,^f ^^ 
from Hamburgh tx} Antwt)% September 179P> violated by • 
and proceeded asramst, for a breach 01 the block- Antwerp..^ 

ZdC of Holland. 'conterwiuous 



The King^s Advocate.-^The ship in this case has 
been restored by consent, but it is to be wished, 
that she had been detained; or (hat bail had been 

taken 



nv«r. 
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Thk taken to answer adjudication on this question o^ 
^IL-Ll-' law, which may still affect the cargo, m. Whether 
i«*. 4th, t.he Scheldt is not to be considered as included ^n 

1801. ' 1 '» rr 

the blockade of Holland^ as a river of Holland j 
which had always in time of peace, been kept a 
close river, and has now been opened only by the 
force of war. 



Judgment, 
?Ax W. Scott. — Antwerp is certainly no part of 
Holland; and with respect to the Scheldt^ it is not 
within the Dutch, territory, but rather a conter- 
minous river, dividing Holland from the adjacent 
country. And though by. treaties with the Dutch, 
made in favour of the Dutchy we have considered 
the Scheldt as shut up, and appropriated to the use 
of Holland, yet those treaties being extinguished 
by our present, war with Holland, it is too much to 
say, that it is at this time to be legally regarded 
as standing upon that footing, particularly to the , 
purposes of a blockade, which is to act upon the 
interests of other states, who might be no parties 
to those treaties, even when they did exist. If 
the government had notified in express terms that 
the blockade was to include the Scheldt, which 
they might certainly have done, (for it was just as 
lawful to blockade the ports of Flanders as those of 
Holland), I should, of course, have enforced the 
rule so prescribed ; but no signification being 
. made, I do not think myself authorized lo.hold 
the Scheldt to be now necessarily -included, i^ the 
hlockiidt of Holland. ^ :o. : . 
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THE STERT, Johnson Master. 



Avguit 4\ht 
190U 



not 



HPhis was a case of a cargo of butter and cheese, 2mJ^^^, 
proceeded against on the ground of the block- "^^^^ ^y ^ 
ade oiHolkmdy and claimed for Prussian subjects. Ewbdea, bj 
It appeared, that letters of orders had been sent to tion.wUh'Xl 
the shippers in Edarn^ directing them to ship the 2!r2SwJl^ 
present cargo in a small vessel by the inland navi- 
gation, to Embderij consigned to RtidolffzxiA Co. 
of that place, with orders to them to send it on to 
London. 



On the part of the captors^ the King^s Adoocatt 
contended — that as the commencement of this 
trade arose in Holland^ under a preconcerted plan 
of sending the goods on to London^ without any 
other break in thecontinuity of the voyage, than a 
transhipment at Embden, it was to be considered as 
a circuitous mode of avoiding the blockade of 
AmsterdofA. und as a breach of that blockade. 

On the other side^ Arnold.— The letters of orders 
direct the shipment to be made in. a small vessel, to 
be forwarded by the inland navigation. This is 
to be understood of the canal navigation, which it 
was not in the power of the belligerent to put 
tinder blockade. A trade carried on with Holland 
an this manner, irnot to be considered as a breach 
of that blockade. 



Judgment. 
Sir IF. Scott. — ^This is a question arising out of 
tSe blockade ot Anuterdam^ respecting goods put 



QUtf. 



on 



iff *' • , 
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' The t)n board in a port of the Ttxd^ for the very pur- 
. ' ^^^^ ' poseof being sent to £(?wfif(7W,.Mathout any inter- 
4vi^4th, ruptiori of the voyage, but conveyed out of Holland 
to Embdenj by the- means of the canal navigation^ 
as I understand it. The question is/ whether this 
is to be considered as a breaeh of the blpckade ? 
A blockade may be of different d scriptipns. The 
blockade of Anisterdaniy which was imposed on the^ 
part, of this country, was, from the nature of our 
situation, a mere maritime blockade, effected by 
force operating only- at ^ea. As far as that force 
could be applied, it was indubitably a good and 
legal blockade ; but as to- an interior navigation^ 
how is it a blockade at all? Where is the block- 
ading power ? • Let us suppose the case of the 
blockade of Havre — Can it. be said, that, by the 
maritime blockade of the -Sfeine, the interior access 
to Havre is blockaded, so as that goods belonging 
to a neutral subject sent- ftom Paris to Havre^ 
could be held subject to confiscation by virtue of 
the blockade? It is argued, that if this course of 
trade is allov/ed, the object of the blockade, which 
is to distress the trade of Holland^ will be defeated. 
If that is the consequence, all that can be said is, 
that it is an unavoidable consequence. It must be 
imputed to the nature of the thing, which will not 
admit of an effectual remedy of this species. This 
Court cannot, on that ground, take upbn itself to 
say, that a legal blockade exists, where no actual 
blockade can be applied. In the \^ery notion of a 
complete blockade it is included, that the besieg- 
ing force can apply its power to every point of the 
blockaded state. If it cannot, it is no blockade o( 
that quarter where its power cannot be brought to 

bear; 



, ^ 



HIGH COURT-OT ADMnULTiT. C7 

' ^^ ' 

bear ; and where such a partial blockade is under* The 

taken^ it must be preisumed* tftat^tljiS is no Tnnrft^ ^^ 

,than what was foreseen by the blockading, state/ /^"l^^^ 

which nevertheless thought proper to ivA^d^t it tcy* "- 

the extent to which it was practicable. The c(Mn J 

merce, though partially open, is still subjected' to - . 

a pressure of difficulties and inconvenience; To" ' 

cut off the power of iramedig^te export and import 

from the ports of Holland^ is of itself no insignifi- • 

cant operation, althou^ it may not be possible to 

exclude themr from the benefit of an inland com* 

munication. If the blockade be rendered imperr 

feet by this construction, it must be ascribed to 

the physical impossibility of the measure, by which - 

^he extent of its legal pretensions is unavoidably 

limited. 

In laying down this rule as applicable to the pre- 

• sent case, I proceed upqn the supposition,, that this ^ 
was a real inland mwigatwn^ ^d not a navigation 

over the fFatt, the character of which might be 

* ;iubject to a different signification ; conceiving this 
tp be a cargo which had gone to Emhdtn on neu-* 
tral account, by an internal canal navigation, 

where no blockade existed, I shall hold it free of / 

all consequences of blockade; allowing the captor$ 
their necessary exp^ces, upon the particular facts 
pf the case. 



i^ 
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^^^' THE EDWARD, Bahtlett Master. 

SSL'^^im ' npHis was a case of a Prussian ship, and a targo 
Boiirdcauxto of wiDCS, claimcd for Ptyzssian subjects, taken 

• itedfiiiua. i5th June \ SO] y on a voyage from BourdeauJc, 
^dlmMi.^The ostj^nsiblv to Embden^ but found so near to the isle 
eWerblSberlJ of SahitSy and with such apparent contradictions^ 
fi^u»,'f<^u«t. ^^ ^h^ log-book, respecting the course th^ ship 
ed on the cTi- |^j^j ]^g| J fo^ tWo or thrcc dav s before, that the 

bie iroai ihe Kiuff's Advocatc, rcsting on that point chiefly, to 
)oi;4iook, and prdve a false destination, prayed the Court to 
Uri^ti^ ih«t request the attendance of one of the Matters of the 
bad^npuiw Trinity House. 

On this day. Captain King^ one of the elder 
brethren, attended at the requwt of th<* Court It 
was argued^ that, from the entries in the log-book, 
it Was evident the ship was pursuing a course to 
, Brest ; that this suspicion was confirmed by the 
evidence of the mariners, who said, the master 
stood in for the French coast at tiigbt, and particu- 
larly directed them to say they were going to 
Emhdeni that such a voyage with false papers, 
would make it liable to be considered as a case of 
fraudulent contraband, affecting the ship as well 
as the cargo. 

The Court desired Captain King would state 
what impression the objections had made on him, 
as to the course of navigatioaj^and whether the 
sliip appeared to be pursuing a bond^de course ta 
JEmbden^ or whether she tvas hugging or closing 
With the Fref)ck coatet,^: so as to make it highly 
probable, that she was going into a French port 

Capt King stated. That with respect to the en- 
tries of the log-book, nothing material occurred 

m 
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tUl the 10th of June, w the course would be nearly Ue 

the same, whethei for Brest or Embdm; that on ^"^^^^ 

tlie 11th some inconsistencies appeared; but that Auxyniw^ 

from the l£th to the 15th the contradictions were 

such, tliat they could not have been true entries : 

in point of fact ; that at tie time when the ship i# 

was taken she was standing in for tX^SahUSy which ^/ 

was so obviously out of her proper course, that 

unless the weather' had been stormy, which was 

no where noticed^ the master could not, as a maii 

of ordinary skill, have been found in the situation 

in which he was taken, if he had been pursuing a 

course to Embden. 

9 

JUDGM£KT. , 

Sir IF. &/?//.— That will be sufficient to found, 
the judgment of the Court After this representa-; 
tion, the Court is under the necessity of inferring^- 
an intention of going into a French port; 1 1 appeal's . 
that there was no reason, why the vessel should 
have been foni^nd wh^re she was described to b^ ; 
on the contrary, that the ordinary rules of naviga* 
tion required a different coi^we. The ship^had an 
opportunity of pursuingrfaer voyage ; the winds 
were rather favourable ^4nstead of pursubg her 
course, she appears tcf have been hovering about, 
and adhering to >^e French coast, for which np 
reason is assigtttf ( there being no cause assigned^. 
I am under the^yssity of inferring, that it was 
done witliout any ^Ifl|li6able f aose, and with au 
intention of getting 'mtOf^ ^i^0tth port. 

The consequences of thiswiJVbe indubitable; for 
though wines are not an article generally contra- 
band per sCy yet in conjunction with all the circum** ' 

F 3 . stances. 
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Th« fetanGes of this voyage, they are unquestionably to ' 
L be considered as naval stores. It was a voyage to 



^^Bot^' -S^^^^j where there was notoriously a large arma- 
ment lying, very much in want of articles of thi^ 
kind, articles of an indiapensible nature. If such 
articles had gone with an avowed destination to* 
such 3f place, and at such a conjuncture, the rule 
of pre-emption woiild have been a rule of excessive 
and undue indulgence, to apply to such a case; 
but where the destination is dissembled, confisca*? 
tion is the clear and necessary consequencp. 

It has been said, that this voyage being a voyage 
from one port of the enemy to another, cannot be; 
deemed a voyage of supply to him ; but it is to be 
remembered, that Bre^^ is a port not situated within 
a wine province of that country, and must have its 
supplieis by importation from other ports ; and the* 
rule has been already established,' that tlte transfer 
of contraband from one port of a country to ano- 
ther, where it is required for the purposes of war, 
is subject to he* treated in the same nhKmner, as an 
original importation intt) the country itself. The 
vessel so employed, ' can hardly be considered in , 
any other character than that of a jprewcA victual- 
ler, carrying to the place ' of naval equipment, 
munitions de. bptiche ; ah4 this, with a false repre- 
sentation of her voyage, in order to evade tliese 
.rights of pre-emption or confiscation, whatever 
they might be, which would attach upon such a 
cargo, visibly going iipon such a destination. . , 

Under such a state of facts, the ship is involyecj 
|h condemnation with her cargo, ' 
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THE ZEE STAR, Muller Master, ^^^ 

'^His was a case of a ship and cargo restored by ^^*^ by'S^ 
consent, having been taken 9th July 1799, on ■eft^^i'cuatf^ 
a voyage from Archangel to Lisbon^ - The present 
case came before the Court, on an application fof 
ihe C£^ptors' expences on one side; a|id for costs 
ai^d damages, on the part 6f the claimant of 
the ship. 



Court. — I perceive the olaim was given ia tint 
case, on the 10th September t The .captors con* 
sented to restitution, but not till the SOth of No^ 
vember : Why had not that consent been given two 
months earlier ? ' The wrong doing here is not the 
original seizure, but the detention* Ifthepapeis 
were brought in, as they must hatP been before 
the 10t\i of S^teniber^ (as it > was clearly a case for 
restitution), why was not consent given before ? 
No explanation is offered of this want of due and 
necessary diligence. The whole time » two montJit 
-find twenty days. I shall aUoW the twenty days 
for preparing and giving the claitx^, an^^Ousid^inj. 
its eflfects, and give two months \lemai!n^e, >, 

Costs ^d damages; and also <:a|>tQts' expencc^ 
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duguHiM. THE ABIGAIL, Hammond Master. 



U^^tfia I^ '^^^ ^^^' the King's Advocate moved the Court 
miMter. and ^e to gnuit a mouitiou against 5. Every the master, 

owner of »pn- ,r?ft«»i /* t" i» 

vateer.notoom. and o. omtth the owner of a Ltverpool privateer, to 
^0^ the bring in the proceeds of a prize taken from the 
Ife'p^J^ DttfcA, ar.d condemned at Jamaica, or to shew ' 
°^ * ^^'ih^^ cause why they should not be brought in and con- 
cauicwhyit dcmued as a droit of Admiralty ; on a sqjr&cestion 
condemaod u that thc captuHug ship bad not, at the time of 
tnMty-Prize capturc, a letter of marque agaii)9t the Dutch. 
21^^****** The Court said it was a new and singular cjwe, and 

required some consideration. 

On the next day, the Court directed the moni*- 
tion to issue against the parties, to she\v^ cause 
M'hy condemnation should not pass to the Crown 
as pf a droit of Admiralty ; and also a monition to 
bring in the proceeds. 

On a subsequent day, Sdth Alay 1 802, one of 
the persons against whom the monition to bring 
in the proceeds was directed, appeared, and ac- 
knowledged that they had no commission ; buj^ 
prayed to be admitted as joint captor. The cause 
was put doyvn, to be argued on his petition, but 
on its being callj^di the Court said — This is notn(w 
an arguable case t The person admits that he had 
np commission. It is, therefore, impossible for 
him to contend for a Ipgal interest in joint capture. 
If he thinks he has any ^(]|uitable claims, arising 
from any services thatheh^s performed, theymusf 
be represented to the Admiralty, llie former pro-; 
ceedings on the part of the non-commissionec^ 
captoi>, are mere nullities; and the property must 
be procee4ed against as droits of Admiraltv, 
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THE RUCKERS, Caret Master. '*^*** 

(Instance Court) 

'T'his waD5 a case of a civil suit, instituted on the ^^!j^Jj^ 
part of a passenger against the master, for •^"'^JjJ^ 
assaulting him on the high seas, during a passage spttsvnger. 
from the fVest Indies to England. A warrant had ub^ubd 
been taken out against the master^ on which he •*^*'^ 
liad been held to bail (a). 

A libel being now given in, Robinson objected 
on the general nature of the suit — ^That it was not 
a suit which the Court of Admiralty would enter- 
tain ; that personal injuries were things of so vague 
and indefinite a nature, that they seemed scarcely 
to admit of valuatio^, by any other mode, than the 
verdict of a jury ; that they were matters peouliarly 
fit to be settled by a jury, as was said by Mn 
Dunningj in the case of Le Caux (a) and Eden^ ^^^!^ 
' That the Court of Admiralty could not proceed 
to estimate personal sufierings, and assess a com* 
pen^ation for tli^m, without the intervention of a 
jury, to \)rhom that dispretionary jurisdiction is 
exclusively intrusted, by the constitution of the 
country/ 

It was said farther, that if torts are sometimes 
spoken of in the Black Book of the Admiralty, as 
jfnatters to be redressed by the Court of Admiralty, 
they were, as matters of criminal proceeding, in 



■*»-^ 



(a) The bail that had been taken in this case, was ordered tb b6 
reduced to 300/. ; the plaintiff having laid his damages only at 
300/. 200 /. or at (cast 100 /. 

Vhich. 
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The which, the Admiral might have had a jury to 

KvCKSKf. . ^ 1 • • \ 9/ »/ 

^ : assist him (/z). 



1801. W it IS sometimes supposed, that the practice of the Court of 

Admiralty of this kingdom has been derived entirely from the Civil 
Law, without holding or acknowledging a comhion interest in the 

' municipal usages, customs, or institutions of our own countiy. 
(a) SpeJman'i If the fact were, as stated by Spelman (n), " that the jurisdiction of 
b. aiV. i2l. *^^^ Court of Admiralty, was exercised by the Kings of England in 
their hbusehold, with the assistance of the Judges of the Common 
Law, till the reign of Edw. 3. ;" it would be a sufficient refutation 
oCsuch an hypothesis. — If it be otherwise, however, there will still 
be abundant reason to suppose, that the principles on which tht 
jurisdiction of the Admiralty was founded, were perfectly conso- 
liant to the principles of our municipal jurisprudence, and derived 
from the same sonnees. The Roman Law afforded no model front 
which such a system could be borrowed, nor would it be easy t» 
assign to it distinctly any other foreign origin. 

Under the foregoing common but mistaken notion, it is not un« 
frequently said, * That the Court of Admiralty, proceeding accord* 
ing to the Civil Law, was at all periods a stranger to the use of 
JuFies/ ' Ancient records in the Admiralty shew, that Juries were 
summoned to the Admiralty sessions, prior to the ftat. 27th Hen. 8* 
^. 4.^-It is indeed observable on that statute, that the want of Ju« 
ties is not enumerated in the preamble, amongst the defects to be 
remedied, neither does the enacting clause respecting Jurors, de* 
fcribc them as introduced by that statute, but oaly '* what Jurora 
«hall be used," m. those of the district where the Court is held, 
without regard to the locality of the offence. The constant men« 
tion of Juries, in the Black Book of the Admiralty, in all matters 
relating to criminal proceedings, will serve also to correct this 
misapprehension. ^' Si vn hamme est e^iU quHl a hatu unepersonne^ 
ou qu'ilest un commvn hateur et malfaUenr en eau sake ; en tel cas, 
/il est conricU par 12, il sera impmoni par 2\ jours ^ et plusilfer€ 

^JUiauRotf.** Bl. B. Ad. Art. 12. So, in a subsequent book, tht 

* use. of a Jury is described in terms more applicable to civii raatterst 
*^ Porrecto libeUo^ et eidem retponso negative per partem reant^ de 

^ionsiietudine judex potest procedere^^ ad, decidendaan causam per pa* 
triam* Et tunc judex decemat numdtUi^ emanere^ de venire J acienda 

:\2prohM et legales homines de viceneto partium predictammf rei 
notidam melius obtinenteSy certo die et locojvdidali coram eo, ad 

,4icendwn inter partes, ijuicquid ei$ constiterit^ et iuperveredictwn^ 
ijfi^torumdmd(cim debet jades cm^erres^tentiom." p, lp9« 
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On the ether side. Sewell denied there was _ The 
any incompetency m the Court to estimate, per- . 



sonal damages sustained by a passenger, more than ^'^'^J^^" 
in the ordinary case, of mariners proceeding in 
this^ way. The statutes Richard 2d (a), and Henry ^l l^^ ^ 
4th (i), which chiefly restrict the jurisdiction of ^^^^^^*- 
the Admiralty, leave to it all contracts and que- (*)iH.4cii* 
rekfy arising at sea. 

In reply f Robinson ^pid, that the master wa« 
anxious pnly .to obtain a speedy decision, and was 
by' no means, desirous to avoid a hearing in the 
Court of Admiralty; but that, as it appeared 
doubtful whether the Court would proceed in such 
a cause, it was proper that the objection should 
be taken. 

Court.-^lt is a matter of importance, on which 
I should wish the Registrar to look into the re« 
cords of the Court. 

On a subsequent day, the Registrar reported, 
that he had searched the records of the Court as 
far back as 1730'; that many instances were to be 
found of proceedings on damage, on behalf of per- 
sons described as part of the ship's company, 
against officers or others belonging to the same 
ship; and several, against persons belonging to 
other, ships (c); that there were Other instances of ^J"^2«i- 
proceedings on the part of A. B. against C. /)., ?^y»^nd9c» 

. , . * . ■ > . . dentally com- 

without any specification , of the capacity in which ingonboud. 
the persons stood. 

Judgment. 
SirW^. Scott. — In this case, the person bringing 
the action is described as a passenger, and the 

actioii 
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^ action is in a cause of damage. The question will 
be, whether the Court of Admiralty can refuse its 



Kiwfmter4U^ aid? Lookjug to the locality of the injury, that it 
was done on the high seas, it seems to be fit mat- 
ter of redress in this Court. At the same time, I 
should be unwilling to t^ntertain an action of this 
sort on such a mere general principle, if it did not 
appear to be sanctioned by the pre-existing prap- 
tice of the Court. If, in the research which has 
been made, it had appearcti that the precedents 
had been only such as related to persons in the 
capacity of mariners, I should have been unwilling 
to appear to extend it, though perhaps unable to 
assign any legal ground for such a limitation. But 
since the Registrar has reported several instances, 
in which the Court seems to have proceeded in 
causes of damage, between persons who were not 
connected by any relation, arising from official 
situations on bqard the ship, I ^n not enabled to 
say, that the Court can refuse to receive the libel. 

Robinson then objected to several articles of the 
libel, as pleading matters rather of a criminal na-* 
ture, and between other parties, viz. ' That the 
master endeavoured to suborn evidence of the mate 
to swear against the plaintiff, threatening to take 
away his life if he refused to comply.' 

Court — Those articles must be rejected^ as not 
proper to be introduced in a civil proceeding. 

Libel admitted with alterations. 

In the event, the party complainant, upon publication of the 
evidence, declined to proceed farther, and paid the coOs af the 
master. 
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THE ISABELLA JACOBINA, Sovfrcreit ^"^i**' 

Master. 

npHis was a case of an application on the part of a ^JJ^i,**,^ 
Swedish ^\i\ip. for freight under a charter-party, detained under 

T^, . »r . f , the embargo, 

to go from Plymouth to Radstow^ there to take a Dotgiven.ui><jer 
cargo of pilchards to Vemce. The ship had sailed 
to Radstawy and had taken in her cargo, and had 
proceeded a few days on her voyage, when she met 
with bad weather and became leaky, and returned 
to Falmouth. After a few days, the Swedish em« 
bargo was imposed, the cargo was unlivered, and 
restored to the owners, they beihg British mer* 
chants. 

Court. — I am of opinion, that no freight is due« 
There could be no pretence for demanding any 
part, except for that little ^ime whilst the ship 
was at ^ea, before her return to Falmouth; which 
place is so much in the neighbourhood of Radstaw^ 
that it may be taken as the pOrt of her departure. 
On her return, the Swedish embargo took place, 
rendering it impossible to fulfil the contract of 
affreightment. The cargo, could not wait till the 
embargo might be taken off; being British pro- 
perty, it was restored). I am of opinion that no 
freight is due. If any expences have been incurred 
by the ship on account of the cargo, they must be 
paid, after they have been first referred to the 
Registrar and merchants. 



. • 
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Odo^frtsth, THE FORTUNA, Gerrits Master. 



1801. 



Saifigeonre-. rpHis wos a casc of rc-capturc of an English ship, 

capture by non- X . . . * ^ - . '^' 

comimssioned with a J^renck cargo on board, by non-com-^ 

persons, &c.— . . , . ° ' ' . ' •^ 

.belay in exe- missioned persons. 

SSo^ri^" . The Court decreed the ship to be restored to 
S^.'^ioni?^^^ the fornier .proprietor, on payment of one-sixth 
nSit"a*^lMt^^ salvage ; and gavp the whole of the cargo, being 
comminionen, of Small aniiount, to the Cap tors. 

In the course of the proceedings, it' appearing 

that the commission for appraisement and sale had 

. not beep returned for two ye^rs— -The Ceuri directed 

that a monition should issue with an attachment 

embodied, and attheexpence of the commissioners. 



• • • 

<^^*^ THE TRITON, Teip Mastef/ 

2Sa«^ ^His was a case o£^ Hamburgh ship, and a cargo 

belonging to merchants of St. Thomas^ taken 
1 3th June 1798, on a voyage from St. Thomas to 
AUona. 

Judgment. 
. Sir fF. Scott. — ^This ship was coming on a voy- 
' < age from St. Thomas to Aitona^ fiilly documented 
' , for such a voyage ; the bill of lading did not ex-* 
press account and risk, but the other papers did ; 
the depositions of the master, arid of the mate, 
expressed the fullest belief of property. But the 
captors have picked up a Jew passenger, on whose 
evidence alone it is attempted to discredit this 
claim. These depositions seern^ on the face of 
them, to have b^en strangely taken; without them^ 
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the case would ha^^ been perfectly cfear. It being 

u xrase of a voyage from. 5/. Thomas to Altona^ both 

Xieutral ports, without any doubt on the destina- ^^^^^ 

tion, and withoutany suti^cient ground of seizure^ 

I think the claimaaits are entitled to costs and 

damages. * 

• A month's demurrage given to the ship. 



THE JONGE PIETER, MusTERDT Master, i^at.isth. 
* And three other ships. 

npHis was a case respecting the legal proprietary Acaieofp*^ 
interest in certain articles, purchased in Engr MpjSrtcTby 
iand, by Chr. Court and Co. and shipped by them 5p(;iug%thi 
for Embden, with, directions that they should be [i™*,.!*^"^' 
.flent on to Amsterdam. The goods were claimed as CondtuMtion. 
-the property of J. Court , a merchant in America^ 
^nd it was said, that the transaction was conducted 
by Chr. Court and Co. in London^ as agents for J^ v 
^Courtf in America ; that they had been in the habit 
of originating speculations of this sort, aiid of car- 
Tying the profit to the account of J. Courts to liqui- 
date a debt due from him to the house in Lotidon. 
- - * 

On thepartofthecaptorSy the King^s Advocate and 
Sewell. — The articles in question were shipped in 
this country, with a final destination to Holland ; 
-from which a presumption arises, that the property 
as either in the shipper or in the consignee* The 
papers, and the rate of insurance, strongly support 
-the suspicion, that they belong to the enemy's con- 
signee ; since the insurance is nutde at a war risk^ 
which would scarcely have been done, if the parties 
ccHtld have relied on the. protection of a neutral 

charfictcr. 
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TKe character. The bill of lading states only, " that 
. they were shipped for neutral account ;\ and the 

*ii«i!^' master to the 12th interrogatory deposes, " that 
he does not know who is the owner." There is, 
therefore, so far no appearance of an American in- 
terest. ' The whole evidence pointing to that quarr 
ter, is the affidavit of the shipper, which ha^ been 
introduced, stating, " that these goods were ship* 
ped for J. Court y'* and some accounts are produced 
to confirm this representation. On these accounts 
it is observable, that no charge is made for this 
shipment, which is a charge an i^gent would not 
naturally have omitted. If the property was ac- 
tually belonging to/. Court, it must have been in 
their power to shew, that it was debited to his 
account, or that advice was sent to him of such, 
an interest, or at least that notice was sent to the 
consignee. As the case is now left, it stands only 
on the assertion of the shipper. On the fact of 
property, farther proof must at any rate be neces- 
sary to support the claim. But supposing this cargo 
to be actually the property of J. Court, aquestion 
of law arises in respect to the destination, which 
seems to have been absolutely fixed for Holland^ in 
violation of the blockade then existing. 

On the part of the cldmants, LaurenceandSttabey. 
—With respect to what is said of the rate of insu- 
rance, it is to be recollected, that the FraKh 
cruizers, at that time, seized all property belongs 
ing to Atnerican merchants, and therefore no argu- 
ment arises from that circumstance, to shew that 
the goods in question did not belong to neutral 
. merchants. The same fact serves to explain, why 
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1 was not thought safe to specify the account and the 

risk of X Court J but to rest only on a general neu- - 

tral description. The accounts which have been ^"^^ 
exhibited, shew that the transaction was debited 
to J. Court ; and so conscious were the shippers, 
that it belonged actually to neutral merchants, 
and not to themselves, that on making application 
at the Council Office for a licence> and* on being 
told, that it was not necessary for neutral goods, 
going to jBmWew, to obtain a licence, they desisted, 
iind did not, take one. On thesegrounds, it is sub- 
mitted, the property is to be considered as vested 
in the American merchant* On that supposition, 
what is there to impeach the legality of the trade? 
It is said the destination was ultimately to Holland^ 
then under blockade: But not in this vessel, nor 
on the present voyage. The present voyage was 
to end Sit Embden ; the insurance wds made only 
for Embden^ The probalJle ulterior destination to 
Holland must be considered, as a new undertaking, 
and the illegality attaching on such a c\)urse of 
trade, as residing only m intentioni and not amena-* 
ble to any pienalty, in the present stage. The ille^ 
gality might be extinguished by new orders; the 
intention might be changed. That the interrupt 
tipn of a voyage, illegal as a continued voyage^ will • 
defeat the illegality ^ is evident from cases already 
determined. In the Pollys Laskey (a), a vbyage W^op^vrf-fi. 
from the Spanish colony to Europe^ intercepted 
by a landing and paying duties in America^ was 
held not to be illegal. In the Stert, Johnson {b\ J^^^'^*'' 
where the voyage was the direct converse of 
the present destination, goods ordered to be sent 
from Holland^ during the blockade, to Embden^ 
VOL. IV. ^ J with 
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The -vt^itii an original order lo send them op to Londofff 
were restored* 



Nov. I'iih, 
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King's Jdrocate.r-^Thdit was by inland navigation* 

Laurence. — I am not aware that that makes any 
difieieiice; but if it could, there is no reason to 
conclude that these goods would not have gone in 
that course : as long as there was a practicable way^ ' 
by which they could be sent innocently, they are 
entitled to the benefit of the presumption, that 
they would have gone in that course. 

Judgment; 

Sir fV. Scott.—These four cases stand on one 
common ground, being shipments of goods made 
in London for Embdeny and, as it appears in the 
papers, with an ulterior purpose of sending thenl 
on to Amsterdam, 

The whole case turns on the questioti of pro- 
perty.-— It is contended on the part of the captor, 
that the property is either in the shipper, or in the 
Dutch consignee* On the other side, it is insistedi 
that the goods belong to J. Courts an Ainerican 
merchant, resident in America^ for whom the 
claim is given^ According as this point shall be 
determined, very different consequences will fol- 
low. If they could be shewn to be the property of 
the enemy, they would be liable to confiscation on 
every ground, and without hesitation. But as 
that suggestion is principally founded on an ex- 
pression in a letter, which is, I think, to5 equivo*- 
cal to support such a conclusion; and as there are' 
very strong circumstances in the farther proof to 

shew 
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shew that the property is not to be assigned to the . The 

Dutch consignee, that supposition may be dis- .. . 

missed out of the; cause. Then it comes to this ^^'^J!^ 
question — Whether tlie property is to be taken, as 
residing in the English shipper, or in the American 
merchant for Avhom it is claimed? If they are the 
goods of the American merchant, the only question 
ivill be, Whether Amsterdam^ being under blockade, 
Buch a trade is not liable to the penal consequence 
of breaking the blockade ? If they are the property 
of English subjects, the same question will arise; 
and also, an additional question, Whether, on 
their part, it is not such a circuitous trading with 
the enemy as will make the property, on that 
ground, liable to confiscation? 

On the first point, supposing the cargo to be 
American property, I am not-inclined to think thut 
it would be affected by the blockade, on the pre- 
sent voyage. The blockade of Amsterdam is, from 
the nature of the thing, a partial blockade, a block- 
ade by sea ; and if the goods were going to Emb^ 
den, with an ulterior destination by land to Am* 
sterdam] or by an interior canal navigation, it is not, 
according to my conception, a breach of the block- 
ade. But in the case of a British subject, shipping 
goods to goto the enemy, through a neutral coun- 
try, I am afraid the penalty would be incurred. 
Without the licence of government, no communi- 
cation, direct or indirect, can be carried on with 
the enemy. On the policy of that law, this is not 
the place to observe ; it is the law of England ;vind 
if any considerations of mercantile policy interfere 
•with it, the duty of the subject is to submit his case 
to thatauthorityof the 'country, which can legalize. 

G 2 i^uch 
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such a trade, looking to all the considerations, of 
political as\vell as commercial expediency, that are 
connected with it. But an individual cannot da 
this; he is not to say.'such a trade is ccnvement^ and 
therefore legal; neither can the Court exercise such 
a discretion. Where no rule of law exists, a sense 
or feeling of general expediency, which is in other 
words common sense, may fairly be applied: But 
where a rule of law interferes, these are considera* 
tions to which the Court is not ^t liberty to advert, 
In all the cases that have occurred on thisquestion^ 
and they are many, it has been held indubitably 
clear, that a subject cannot trade with the enemy^ 
without the special licence of government. The 
interposition of a prior port makes no difference; aU 
trade with the enemy is illegal ; and the circum- 
stance, that the goods are to go first to a neutral 
port, will not make it lawful. Tlie trade is still lia- 
ble to the same abuse, and to the same political dan- 
ger, whatever that may be. I can have no hesitation 
in saying, that dur jng a war with Holland^ it is not 
competent to a British merchant tx) send goods to 
Embdcn, with a view of sending them forward o« his 
xrwn account to a Dutch port, consigned by hin>to per- 
sons there, as in the course of ordinary commerce. 
The case is reduced, then, to the simple question, 
Whether these goods are the property of the mer- 
chant in America^ or of the British s\xh]tct} It is 
said, on the part of the shippers, Eden and Courts 
** That they purchased, not for tUe?nselves, but a^ 
agents of Mr. J. Courts and that the goods were 
going as his property." As far as the property is re- 
presented in the papers, it is described " for neutral 
account;" a mode of description not unfrequent, I 

tlunk» 
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think, in shipments from belligerent countries, but Tft« 

a general mode, that points to no designation what- . 

ever; under such a description no person can say ^^^?^ 
tliat the cargo belongs to him, orcan entitle himself 
to take possession of it as lys property. This being 
the state of the original evidence, farther proof was 
ordered. On seeing the nature and complexion of 
the case, that it was one in which, if the parties , 
bad acted erroneously, they appeared to have acted 
innocently, the Court felt a disposition to shew 
every indulgence: But it is not in the power'of the ' 
Court to turn away its eye from the material ques* 
tion — In whom is the property to be considered as 
legally vested ? The account given on tlie part of 
the shippers, is, "That it was purchased under a 
general agency;, that the bill of lading, stating 
neutral account, w>tf^ intended to apply, and had in 
several instances been applied, to Court of Ame- * 

Ttca; and that they considered it as a shipment 
inade for his account." Some observations present 
themselves on this power of attorney : Court and 
Edetiy carrying on a considerable trade, as mer- 
chants of this city, on their own account, state 
tliemselves to have become general agents to trade 
for another person, ui^der this power of attorney. 
Looking at the instrument itself, I should find 
considerable difliculty in allowing that it could 
convey any such authority. It is addressed to 
Christopher Court oxi\y : I do appoint Christ. Cmirt^ 
&c." A power of attorney is a matter of personal 
trust ; and I am at a loss to understand how, under - 
this appointment, Mx.Eden% name could be intro- 
duced, or how' the house of Eden and Court became 
jointly associated in the business that was to bie 
transacted under it, 

G 9 But 
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Tht But do the terms go to, the extent of this trans* 

JO HO action? They empower " to receive, monies," and 

ijor i.-^th, execute those offices which are usually entrusted 
by a power of attorney ; but I see nothing that can 
authorize the agent to originate new speculations. 
It is impossible to contend, that /. Courts in -4we- 
ricay would be bound to ratify and confirm, under 
this power of attorney, all the speculations in 
which these persons may have engaged nominally 
for him, and to any extent. This power of attor- 
ney contains no such delegation of authority,' but 
is of a much more restricted nature. 

But it may be said, that such a practice has ex^ 
istedy and that the necessary authority has been 
engrafted, by habit, on this power of attorney, 
under which the house of Eden and Court have 
actually carried on trade in this manner for Mr. J. 
C^urt. Taking it that there could have been such 
a relation subsisting between them, the question 
will still remain, Wl^ther the present transaction 
is to be appropriated to the agency account, or to 
them^elvps? Prima faciCy a merchant is to be taken 
as acting for himself: If a person is not a merchant, 
that may give ^ (qualified character to his acts ; but 
if a merchant ^J^^tdixs carrying on a considerable 
trade, his acts are, prima facie, to be considered as 
for his own account. It is scarcely possible, that 
such a state of things should exist, as that business 
should go on, without liiaking any appropriation, 
till the matter is over ; and that when the rights of 
some third person have intervened, the agent should 
then have the liberty of declafihg in what capacity 
he acted. * Between the parties , themselves, it 
cannot be that the agent should have the Uberty of 

domg 
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doing this, by which he might take all lucrative Tke 

transactions to himself, and appropriate aU losing , 

adventures to his principal. If this would be an 
absurd state of things, between the parties them- 
selves, it becomes more unreasonable, that such a 
liberty should be allowed, when the riglils of other 
persons interpose. 

Then the first question is to inquire, Whether any 
thing had passed, that appropriated this property 
to either character, at the time when the transac? 
tion took place ? Looking to the insurances, I per* 
ceive that they are made in general terms, "for 
neutral account," and do not in any manner ex- 
press the property. The next document is the bill 
of lading, which is i^ot more specific ; the same de- 
scription of neutral property is continued in that 
also : It is by no means such a document as would 
entitle J.Court to take possession of this property, 
neither could the shippers bind it down upon him, 
if he was disposed to disclaim it. The only account 
that is given of this transaction, which in any way 
attempts to explain its nature, is to be found in the 
affidavit of Messrs. Eden and Court : th<?y state, 
" That before the rupture between France and 
Afnerica^ they were used to specify the account and 

risk of J". Court ; but that after that time, when it 
» • ■ . 

became unsafe that Ainerican interests should be 
held forth ostensibly, they introduced the general 
terms * neutral account' only ; and that since that 
alteration, several shipments, made /or neutral aQ- 
county have been carried to the account of./. Court. ^^ 
I have no doubt that this represcatatiou is atnrnia- 
tively true; and that Such a change and aitcidtunx 
did take place, and coincide with the circumstances 

G 4 to 
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The to which it is attributed. But the nwlin question 

. ^ is, Whether, since that time, they have not made 

^iof*' shipments in the same manner, which have mt 
been carried to his account ? I did hope, that some 
extract would have been produced to shew in what 
character this particular transaction commenced ; 
for it could hardly be, that both these departments 
of business were carjied on in the same manner ; 
and that in the §ame record, if I may so' say, of 
merchants' account-books, transactions so different 
as those carried on for their own bouse, and for 
another house, should be entered without any noto 
to shew, in what capacity the respective shipment^ 
were made. It would have been satisfactory to 
the Court to have received proof of this nature ; 
and it was natural toexpect that aome such proof 
would have been produced. If any thing of that 
kind had appeared, though open to slight objections^ 
I should have held it entitled to the utmost equity 

• 

of interpretation that the Court could iudulge ; 
but po such means of discriminating have been 
affoj:ded to me. The whole is left on this general 
representation. There are no orders exhibitedy)w;i 
America^ nor any advice to America; there are no 
appearances that the goods were entered as tlic . 
property of Mr. J. Court; nor any thing in the 
books of the shippers to restrain them from taking 
the shipments to their own account. This being 
the state of the case, I feel myself under the neces- 
sity of saying, that the property is not shewn to 
have beeil legally divested biit of the British house, 
and that^ as their property, it is taken in a course of 
commerce which makes it liable to confiscation. 
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THE POTSDAM, Gxets Master. 0^^ 

•T'his was a case of a ship taken on a voyage from fi^^^'jJn.'JSJj. 
CherbuTg to Caen, 27th August 1801, and ^^j"'^*"^ 
claimed for Mr. Abegg oiEmbden. It appeared in tween neutnOi, 
the history of the ship, that she had been trans- ^^^l!Uum» 
ferred from another neutral merchant to the pre- 
sent claimant, whilst lying in Havrty then under * 
blockade ; and that she had sailed out of the block- 
aded port in ballast. 

It was argued, that the claimant could hot sus- 
tain a title derived under a purchase in a block- 
aded port 

Judgment. 
Sir/F. Scott. — It was a transfer from one neutral 
to another, in no manner connected with thecom- 
xnerce of the blockaded port I ain not disposed to 
think that circumstance Avill affect the title ; the 
(hip appears to have come out in ballast (/i), and 
. therefore 1 think the claimant's title stands clear of 
all objection on the ground of blockade. 

Restored, paying captor s expences. 

(a) So in the J^row Maria Skrctder^ a quantity of goods sent 
into Havre in 17979 before the blockade, for the purpose of lieing 
sent on to Faris^ and sold for the account of the consignor, buC 
reshipped^ (as found unsaleable,) by order of the neutral proprietor^ 
during the blockade, were restored : the Court saying, " As the 
truth of this representation is not impeached, these goods are, I 
think, entitled torrestitution. ^he same rule which permits neutral 
merchants to withdraw their ships from a blockaded port, extends 
also, with equal justice, to merchandise sent in before the block* 
ade, and withdrawn hiuidfidt by the neutral proprietor. 
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"Tt^ THE BREMEN FLUGGE. Meveu Master. 

S^imsJer^ ^His was a qucstion respecting the remaining 
4ano^.t«,d oa proceeds of a cargo, which had been condemned 
Si*h?d«Teed ^^^ wmt of farther proof ; the ship having been 
tobe a charge festorcd as a neutral ship, with freicrht and ex- 

mk tli€ cargo ; i t i i rr,i 

Mxpencei port- pcnccs, decreed to be a charge on the cargo. The 
2^iicrtofthe sura of 1050/. had been paid in discharge of the 
S^^obtllilrrcd freight, and the question now was, whether the 
tf^ile'^''^'^" neutral master was'entitied to the remaining sura, 
•ndwMcuiiticd bciuff uot morc than 50/. under the decree for his 

to an utdcmui- , ^ 111 11 

ficadon lor the expeuccs; or whcthcr the captor had not a prior 
(Muedby'^n. claim to it, to defray the expeuces which he had 
necessarily incurred. 

On the part of the claimant y Laurence contended-^ 
That the neutral had a right to his freight, in the 
first instance, as a lien attaching on the cargo at 
thfc moment of capture ; and that he was farther 
entitled to the expcnccs of adjudication, to which 
he was brought by the captor without any justifi- 
able cause. 

JUDGMKXT. 

- Sir fF. Scott. — Tliis is a question concerning a 
. remnant of a cargo, left in the registry, \yhich has 
been c()n(lemned for want of farther proof, after 
the neutral owner of the ship had obtained a sen* 
tciico of restitution of the vessel, with freight and 
exj;onces, decreed to be a charge on the cargo. It is 
true such a decrt e passed ; Ixil thisxlecree of freight 
and expcnccs, is not to he taken us exclusive of all 
'f-rrhcr orders of the Court respecting the cargo, 
lur as giving a decided preference of payment, to 

the 
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the exclusion of other just claims upon it, if the The 
fundshould prove insufficient tp satify all demands. 



On general principles, when condemnation has ^IJJJ** 
been obtained, the captors claims appear to have 
rather the advantage. It has heretofore been a 
question of doubt, whether the neutral vessel can 
lawfully carry the property of a belligeient at all. 
The modern rule, and indeed an ancient rule oj this 
country, has been established on more liberal prin- 
ciples ; and it is mjw held, almost universally, that 
the neutral fias a right to carry the property of the 
enemy, but subject to the right of the belligerent, 
to bring in the ship so employed^ for the purpose 
of bringing the cargo to adjudication. It is noWj " 
I say, generally held, that a neutral vessel so en- 
gaged, is not exposed to any penalty at all, but 
that she is entitled to her freight, as a lien attach- 
ing on the cargo. The captor takes cum onere. 
The freight attaches as a lien, which he must dis- 
charge by payment, provided, as it must always 
be understood, that there are no unneutral circum- 
stances in the conduct of the ship, to induce a for- 
feiture of this demand. But the expences of the 
neutral master, appear to me to stand on a some- 
vhat different footing. As to them, this distinc- 
tion seems to present itself, supposing the law to 
be, that the neutral ship is liable to be brought in; 
if she can carry the property of the enemy lawfully, 
on that condition only, I do not know that she is 
entitled to the expences incurred in consequence 
of being so brought in. Putting piactice out of ' 
the question, which has established an indulgent 
rule, it does not appear that the neutral master 
would, on priuciplq merely, be entitled to an 

indemnification 



9t 



CASES^ DETERMINED IN THE 



The 

BRBMEir. 

Kev. 7th» 



Jndemnlficatiori for cxpences so incurred. H^ it 
bouud to know the condition annexed to his right, 
and to abide the consequences. A more favour- 
able practice has obtained, under which his ex* 
pences are usually allowed ; and this practice the 
Court will be disposed to sustain, as far as it does 
not interfere with other rights, equally protected 
by practice, and more strongly protected by prin- 
ciple. But it is not a claim, which the neutral 
master is entttled to urge against the captor, as a 
right equally original, and equally vested in him, 
and in the same manner, as freight is vested, by 
the receipt of the cargo on board, and the perfor- 
jiiance of the contract of conveyance. — It is said, 
that the cargo was condemned, not as enemy's pro* 
perty, but for want of farther proof, knd the 
attestation of the asserted owner : Can that make 
any difference? The legal conclusion will be the 
same, that condemnation passed, because it was 
not proved to be the property of the neutral claim- 
ant ; the want of proof of neutral property induces 
the legal conclusion, that it is the property of 
enemies. The captor is as much entitled, as if the 
carTO had been condemned op affirmative grounds, 
and in the first instance on positive evidence, that 
it was the property of the enemy. On these con- 
siderations, I think the captor is entitled to the 
priority. 

The money decreed tq be paid tq the captor. 
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THE ALEXANDER, Ages Master. '^"J",^*'- 



1301. 



^His was the case of a cargo, taken 3d Jpril i^,~j; 

1801, on a voyage from Lisborij ostensibly to '^''^J:?'""^** 
AltonUj but actually going into Havre^ during the «mce<.f the 
blockade, under pretence of being in want of pro- sQiSpiwii ie:.4. 
visions. The good^ were claimed for several per- dJ^uMtioooiT 
sons, merchants of Lisbon. The ship had been ^ **'*^ 
condemned on a former day : It was argued now, 
on the part of the claimants of the cargo, that they 
were not bound by the act of the master, deviating 
into a blockaded port ; and it was prayed, that 
they might be permitted to give farther proof. 

Judgment. 
Sir IV. Scott, — I think this case is in effect de* 
cided by the decree, which has pronounced the 
•hip subject to condemnation, for fraudulently 
attempting to go into a blockaded port; for whea 
the Court decided that^ it did in efiect decide, that 
the vessel was so going to dispose of this cargo, 
tlie inference in all cases being, that a ship going 
into a blockaded port is going with an intention 
of disposing of the cargo. The Court has already 
decided, that the ship was going hi, and that the 
excuse assigned was a frivilous pretence. Thd 
'master makes no distinction, nor asserts that he 
deviated under particular directions, applying to 
one part of th6 cargo only, or that, when that part 
was delivered, under instructions unknown to the 
rest of the shippers, he was to go on to Altona, 
with t|iat part of the cargo, whijh is the subject 
of the present claims. If that could have been 

made 
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Th# made out, the Court might, perhaps, have given 
,. the claimants the benefit of that distinction, Tlie 

^'trn^' ®^™^ general catise is assigned for all, and I must 
suppose the whole cargo was to be there delivered. 
It is true, that the owners of the cargo are not, in 
general cases, held to be affected by the act of the 
master, unless he is specially appointed their agent : 
But it would be impossible to maintain a blockade 
in cases of this nature, which is directed more 
against the cargo, than against ships, if the Court 
did not draw the inference, that a ship going in 
frauduleiitly, is going in the service of the cargo, 
with the knowledge and by the direction of the 
owner. If any inconvenience arises to the claim* 
ants of the cargo, from this necessary conclusion, 
the owners of the vessel or the master, are the per- 
sons to whom they must look for indemnification. 

Cargo condemned. 



^Ti^i?' ^^^ ^^^^ GESELLCHAFT MICHAEL, 

KoLTZ£NB£ttG Master. 

Hemp of an in- nHflis was a casc respecting a cargo of hemp, taken 

ferior quality, X ^ -. r ^ n -r , 

Cordiiia hemp, , 5th May 1800, on a voyage from Lubec to 
^[Ta^ipur- Bourdeaiir, and proceeded against as contraband. 

posea— notoon* 
traband.-*- 

S^wpton^^* 0« the part of the claimant^ it was contended — 
that this hemp did not come under the description 
of contraband, being, in fact, not fit for naval 
purposes, but a coarser sort, usually denominated 
torse or cordiiia hemp. 

A reference 



HIGH COURT OP ADMIRALIX 



95 



A reference was directed to be made to the officef 
of the King's yard at JVoohvich. 

On this day, a certificate was exhibited under 
the alBdavit of G. Gainer^ late clerk of the dock- 
yard at JVoolicich^ and J. Barker rope-maker, stat- 
ing, " that the specimens referred to them, were 
cordilla hemp of a most inferior quality, and by no 
means fit for making rope or cordage for the use of 
his Majesty's navy, or the merchant's service; that 
on account of its inferior quality, it is m England 
prohibited by act of parliament, from being made 
into rope for the use of ships ; that they cannot 
say, whether it would be used in foreign countries 
for making cordage for the use of shipping ; but 
that the same is by no meansf fit for such a service, 
nor \vould it be safe to trust to cordaM made 

o 

therefrom." 

On this affidavit, the cargo was directed to be 
restored on payment of the captor's expences {a). 



The 
QcsELLcnirr 

MXCBAEL. 
■■ ■■ > 

Jan, I9tb« 
1601. 



(a) In a subsequent cas«, the Jonge Hermanus^ where the value 
was represented as top small to bear the expences of the captors, 
The Court said, Torse is so like hemp, that if it is permitted to be 
carried without examination, the enemy would be very well sup- 
plied with hemp. It is necessary that such cargoes should be 
kiought in tor examination. 

Captors' expences given. 
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^Tb^"!^' ^^"^^ VRIENDSCHAP, Goverts Master. 

^'^t^fihe** TThis was a case respettifig a quantity of barilla 
•minyiorenu- scnt froni LoudoH to RottCf?, in the first in- 

lornited urti- ^ . - i i • • • ^v 

deu-^otker stance, bat With an asserted destination ioOportOf 
lllrt^inXe"" and claimed on behalf of a British Merchant, 
fte^'etimer ^^ appeared, that the claimants had obtained ^ 
rteBriShiub- ^^^^"^^ *^ export certain enumerated articles (at) 
ject, subject to to Rouen. but the barilla was not includcd in thef 

€Oiidenination» ■ i i • i • 

n§twukMtanding licence. It was represented on their part, that it 
^Jaiontea^ was not the intention to unlade the barilla aC 
^•^'^ Rouen, but that after the privileged part of the 

cargo had been delivered there, the ship was to go^ 

on with the barilla to Oporto. 

On the other side, the King's Advocate and Robin* 
son contended — That there were several circum- 
stances in the facts of this case^ which made the 
realityof such an intention liable to great suspicion^ 
and wholly incredible ; but farther, that, in point 
of law, it was not competent to ^British merchant 
to send goods unprotected by licence, to an enemy's 
port, under a purpose of sending them on, upoa 
an ulterior destinatioa to a neutral port 

Judgment. 
Sir IV. Scott. — This questi(>n arises on a c(xtzn^ 
tity of barilla, shipped at London^ and taken on a 
voyage, first to Rouen, but as it is assertedi 
going ultimately to be delivered at Oporto ; the 
other part of the cargo being to be delivered, under 
the protection of a licence at Rouen. The first 
thing to be considered is. Whether it is satisfac« 
torily proved, that the barilla was actually to be 

delivered at Oporto f If not,- the Coilrt may re- 

^"""'~-^^— - . -■ ■ - - ^ 

(a) These articles had been restored by coDsent. 

quire ' 
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quire farther elucidation, or it may think the con- The 
ttary so clear, that that question of law shall not _ 
arise. Upon the nature and quality o^the goods, **^JJ^ 
it must be allowed, that the exportation of barilla 
to Oporto^ is liable to all the objections of incredi- 
bility that have been urged against it Barilla is 
the produce ofSpairty a country contiguous to Por-- 
iugat; and on that account it is a commodity, ' 
which, in the uninterrupted state of commerce that 
has subsisted between Spain and Portugal^ might 
be expected to find its way to Oporto^ by a much 
more expeditious course, than through this .coun- 
try. It is besides an article in great request in 
England and France^ and much enhanced in price^ 
owing to our hostilities with Spain; our own navi- 
gation laws have been relaxed to promote the itn* . 
portation of this very article, owing to the difficulty , 
of obtaining it. This circumstance throws a great 
improbability on the fact; but considering the ^ 

great flux and reflux of different articles in com- 
merce, the Court would be unwilling to decide on 
the mere ground of improbability alone. 

With respect to the other parts of the case, it 
appears, that there were two sets of papers on board ; 
one expressing a destination fi-om Hamburgh to 
Rouen and Oporto; the other stating, that the vessel 
was going to Harjleur. The account which the 
master gives of this contradiction is, " that he took 
the latter only for the purpose of deceiving French 
cruizers," It is impossible not to observe, that this 
representation of the master is very inconsistent ; 
for we should naturally have expected, that if his 
account was true, he would, on being brought to, 
have presented this paper; since it appears, that he 

Was first impressed with a notion, that he was stopped 
VOL. IV. H by 
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!*• hj a French privateer. But he acts quite othenvise, 
.' he gives up other papers, but does not give tip that 



ifo^tsHi, paper;. and when he finds that the ship, which had 
brought him to, was an English vessel, he still 
wishes to hold back this paper: The more material 
fact, ha\Vever, is, that he does not bring forward 
this paper, when imly it could have been of use to 
him, according to his own account, to protect hitn 
against French cruizers. How could this inconsis- 
tency have proceeded from imprudence only? If it 

' is mere imprudence, it is an unfortunate impru- 
dence, and leaves the fact very questionable, as to 
a clear and fair intentiob of going to Oportd 

But supposing the ship was really going in this 
course of trade, aquestlon arises^ whether it is such 
^ course of trade as can be allowed? The shipper 
obtains a licence, which is a thing strictijufisj to 
i>e obtained by afair and candid representation, and 
to be fairly pursued. It is not pretended, that any 
mention was made of these articles in the applica- 
tion, or that it was at all presented to the view of, 
the Council, that there was an intention of mixing 
tip articles of this nature, for a farther destination 
to Oporto. It was stated to the Councilj that the 
ship was destined to Rouen. Wkh the articles enu- 

* merated in the licence, would the Council have 
allowed such an article as this to have gone to 
Jlouen^ under a certainty of being put in requisition 

^ there, if wanted, notwithstanding the asserted pur- 
jpose of the shipper to carry it on to Oporto f Then 
|s this a iair execution of the licence ? I cannot 
think that it is; I am disposed to refer it to the 
judgment of another Court, which will have the 
nieaus of ascertaining what would have been the 

opinion 
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Opinion ofthe Council, on such a course of trade, t»» 
if it had been fairly disclosed to them.- /"^""^"^^ 

It is certainly a good logical rule, not to arjTtie ah ^•^ >'^**»' 
abmu contra u^m; but if it is clear, that tlie abuse 
would be certain, and frequent, and impossible to 
be prevented In numerous cases wliich must occur, 
then the abuse so probable, certain, and so frequent 
is a fair argument against the rillo vv^ance of tl:e prac- 
tice. If the Court is convinced, that out of a thou- 
•and instances^ diere would be nine hundred and 
jiinety-nine of abuse, iti opposition to one fair and 
bona ffdc execution of such an intention as is here 
alleged, it is reasonable to conclude, that such a 
practice would not be permitted. If this could be 
admitted, what has any British iperchant to do,, 
but to'put articles of any sort on board, under such 
pretences, and how is it possible to prevent them 
from going, without molestation, into the hands of 
theenemy r I think the ease alluded to is connected 
with this, though weaker; viz. That, supposing a 
neutral ship going from London to an eneniy/s port^ 
iXkA on a farther destination to a neutral port, it 
i#ould not be competent to a British merchant to 
Ijut goods on board, under cover of that ulterioi: 
destination. In the case of a blockaded port, could^ 
permission be given to any neutral irerchant to' 
take goods there, on aii averment of an ulterior des* 
tination? I arh of opinion, that it would be impos- 
•ibe to prevent the perpetual abuse of such liberty 
•s is here contended for, and therefore, that th( 
mere honesty of intdution, cannot be alleged as 
justification, in a couse of transaction, which, if* 
allowed, would leave no means of pre venting fraud, 
^in au ixiiiaite number of j.het ca^s, 

& S Under 
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Vm Under these considerations, lam of opinion, tftaC 

itrtwg^^y ^^ licence has not been fairly executed, and I shall 
9iin> 18th, YeiQv it to another Court, who conipose a part of 
tiie Council, to say whether it was the intention of 
tliose who jyranted this licence, that under shelter 
of su h i>rutection^ a Britkh merchant should be at 
liberty to put other articles on board, to go first to 
Raut/iy uiidei an averment that they were to be 
cirned on to Oporto ; moi t especially, when it is no* 
tt Tious how ni«:cli the n,anuiax-ti!res orFr^/wrehave 

• 

been inwan^ of ail articles, an^ to what violent 
modes the I'Vc/u^ government has resorted, by 
scizuig them whenever they came into their port«. 

Condemned, 



Awt^tfc. tHE SEC^S GUSCHWISTERN, Jobs Master. 



luoi 



s«ieofthc8hij« HPhis wasacase respectins: a ship asserted to have 
Riu, .» limeof becu purchased in France^ by a neutral mcr* 
b*c."b^ Mi^ ' chant, but not wholly transferred. 

Coiiit ot Adiui- 

"**,-'" ^°*'^. • I?i»' ^^- A^^^^—This IS the case of a ship, asserted 

•allS: Expedient » i i /» t ' * 

otiianct^.io to have been purchased of the enemy ; a liberty 

4uityoi re- which this coutttry has not denied to neutral ttier- 

t»?iiii w ww^ chants, though by the regulation of France^ it is 

^^ entirely forbidden. The rule which this country 

has been content to apply is, that property so 

transferred, mtist be btnAjide and absolutely ttans* 

feried; that there must be a sale divesting the 

enemy of all further interest in it; and that any 

tl)ing tending to continue his interest, vitia es a 

contract of this uej^cf iption altogether. This is 

. ' ; * til 
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thjB rule which this country has always considered 
itself justified in enforcing; not forbidding the 
transfer as illegal, but prescribing such rules as 
reason and common sensesuggest, to guard against 
collusion and cover, and to enable it to ascertain* 
AS much as possible, that the enemy's title is abso^ 
lutely ^d completely divested. 

In the present case there are covenants which 
preserve, and retain the interest of theenemy seller. 
The formal instrutnents of transfer, rather import 
some such secret agreement; for in the account 
current, which bears date Ftbruary 1 800, we Lnrl 
charges for neutral papers ; and though the bill of 
exchange which is asserted to have been givtu in 
payment, is produced, and bears the bcmbhince of 
aq actual bill of exchange, no notice is taken of it 
in this account. Witli respect to the balance of 
the accoi nc also, as it is termed, there is au agree* 
meut by which " the neutral purchasei mortgages 

the said brig, &c. to Citizen — , deducting ^Ae 

sums received on account."^ — But there are no such 
sums charged or entered, as received ; lender the^se 
circumstances, the ship would stand bound tor the 
whole amount, and it could not be said, that ttie 
interest of the former owner is divested. But 
there is another condition ot' this contract which 
more directly points to the conrinuance of the 
enemy's interest. It recites, that " wherejis the 
seller is bound in a penalty not tr sell, unies^s under 
condition of restitution (c^), at the end ot the war. 



The 
S»rRS 

OlA(HWI8* 

Nov, t9f^ 



■•^^ 



(o) Nemo pot(-st vifiiri earn nm vcn iaiss-, de cujus doiniiiio 
id gilur, ne a ! ( mpton m tra/r<' i. — Uig. dtCom. luiip. ).oO. §3, 

a 3 we 
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TI16 we bind ourselves to all suits, to.which.the j^T1<r 

GfiscHwii. may become subject." It sceni«, that it is rlifi^ 

^ **"• policy of the Fvi nch government {a\ not to allovir 

*K«ni9ih, sales of French vesselis, withgut this equify of 



Utfl. 



(ff)An«"ih*r expodidit f^r prcs^nring th* naviMtion of thoi^ 
ships, on the part of %\ie French government, by Heuiialujtuuip 
appears to have been tlius conduct chI. 

" I, the undereigncd, Peter Backmun^ jnerchant of Gatftn^rg^ 

.vested with the powers of Citi2fn John BapiistCf Ezek/elfo.ttttTe^ 

, and Co., nerchanti^y residing at ParUf promise and e nt;a>:' t. the 

Citizen Guayj commiijisary of marine, exercii^ing the oliice t<f 

comptroller, in the presence ot CiUzinBertraud^ undcr-comptioU 

ler, to navigate, under the Siiedi^k flag, the khip ^iiguone^ i i 1 63 

tons, according to the conditions of the anr^te of the ptii Thtrtffiffar 

in the year 5, and of the dispatch from the minister of the :^^iii 

Ventoic in the year 8, and to conform to every l\ \,\^ pre»cinK'd 

. in this subject. The said ship which 1 declare to ii.ivi.>ai.", uuu r 

the name of the IValfardaij shall only traUe trom itenjch pvrt., of 

from neutra4 ports to IrewcA ports, reciprocally, and not cut* r any 

otlicrs, without giving a sufficient reason. 1 promise, besides, .:o 

give an account, mniuh after mouth, to the adniinistraiiou of 

marine at Rockjort, ot Uie navigation and voyavts^t tiiis vlnp. 

As a surety for this bail, I submit to pay t6th« R public, the 

talue of the said ship, amounting lo li^,'»(K> irancs 60 c< ntimes, in 

jr.)ncy, according; to tht esiiiiiation ot tier value, muut the 26th of 

tli^ month, b^ the commissioner named for thispurpuM, in caM 

- 1 buould not till hi aU the engagements imposiu on mc.** 

(Signed) BACKMAN-, 

REUiZ, lii^pvctor General of Mari^. 

At the bottom of the same exhii tt, '* the bond is declared null, 
in corAaiderati(>n of the capture oi the said ship-by a •>fr«ry priva* 
te r, and coiidemnation in the Ci>urc ot Adnuralt^ ot Eu^Umd^ 
notwiUiUandiHg the vxu to utuir($lized" 

(^ig.icd) REDIZ, Inspector General of Manna. 



DAVID, 

Chief uf the Adiuiuistration of Manna. 



redemptijiu 
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redemption. From their inability to navigate their 
own ships during the war, they Submit to a tem- 
porary transfer ; but still keep their hand upon 
them, to enforce restitution oii the return of peace. 
From this penalty, the neutral purchaser under- 
takes to exonerate the vendor. — It is impossible 
for him to do this, without making himself an- 
swerable for the money, for which Citizen -B. is 
bound ; in which case, supposing that any atdequate 
payment has been actually made, the neutral must 
be understood to undertake to pay a double price. 
Is there in this any sign of a botidjide transfer? I^ 
* not the hand of the French vendor still on the 
vessel? Looking to the controul which tht French 
government, and the vendor still retain over thU 
property, it is impossible for me to hold, that all 
the interest of the enemy is completely divested; 

Ship condemned. 



lOS 

TB|ill> 



V 



(Instance Court) 
VROUW MARGARETHA, Jacobs Master, 



1801. 



•rvice. 



^His was a case of salvage of a foreign vessel, ^^'^^ 
that had run on a sand on the Essex coast, and -Tender of 
was afterwards brought off, on the flowing of the wtfiiient^ 
tide, by the assistance of some fishermen, going ^VwitlHuf^ 
out to their relief, and taken on board. fidentprecuioii 

Role, for future 
H 4 JUDGHSIJT. 
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• Til* ^ Judgment, 

otmBTHA .*' Sir W. Scott, — ^This was a foreign vessel, that had 
*"7 '~* struck upon a sand on the Essex coast, from which 
tsok she was rescued hy the master and crew of i fishing 
smack. It is argupd, that she was in great danger y 
as- the foreign master was entirely ignorant of our 
coast. On that plea it must be observed, that mere 
ignorailce of the master, cannot in itself be a pro- 
per ground of salvage. The Court will never suffer 
a claim of salvage to be ingrafted on the local igno- 
rance of foreigners, who, as foreigners, are of course 
not very likely to be well acquainted with our coast. 
The service actually performed in this instance, is 
almpst ^ low a degree of salvage-merit, as can be 
presented to the view of the Court : Some service 
has been rendered, however, and some recompence 
tnu5t be acknowledged to be due,~I thiiik the5(J/. 
%vhich," it seems, has been oifered on the part of 
the ship, is fully sufficient. The only question on 
which any doubt can be entertained, is as to the 
costs ; viz. what effect this offer will have on the 
part qf the suit ? No blame is imputable to the 
paities fqr entering their action. Such a measure 
would, J)erhapsj be found generally convenient to 
all parties, and most conducive to the puf poses of 
justice ; since many instances have occurred, in - 
•wliich proceedii^gs ha\x5 been delayed, under- a 
disp6sition to compromise, or under agreement to 
sul^mit to arbitratiqii, which has gone off, and the 
parties have been obliged to come here at last^ at 
'an increased ex pence, *. and under a great difficuity 
. in furnishing such evidence as, after a lapse of time, 
could safply be relied ou. • * 

On 
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On casfSj Swabey and Robinson. — As the Court \ tu» ♦ 
has pronounced 50/* to be a proper reward, it will VJrbtba, 
not now reduce that recompcnce lower, unless the • ^. 
adverse party can shew, that the salvors have been liou 
in any blame. They entered their action, which the 
Court has pronounced to be properly done : No 
tender was made in the ferm that the law requires, 
not in acts of Court, nor in writing; the pfFer, 
which was made verbally^ was clogged with a con- • 

dition of including the salvors' expences, which 
would very much diniinish the reward. A legal 
tender should be made in a distinct form, and be 
accompanied with an offer of /costs already incurred^ 
in the same manner as in other plenary causes, such 
as suits fpr tithes, or the recovery of mariners* 
wages. This b a suit in its nature J^/e;}/iry, and can- 
not be altered ; although the Court does, ' for the 
accommodation of the parties, allow them to pro- 
ceed hy act and petition, supported by affidavits* 

4 

On the other side^ it was contended — ^That these 
were cases, in which the Court encouraged the 
most simple and summary mode of proceeding ; 
that the offer passed between the parties ; . and 
although the tender was not made in the most 
formal manner, in acts of Court j it was substan- 
tially the same, and fit to be taken into the consi- 
deration of the Court, on a matter so much under 
its discretion as the question of costs ; that the con- 
duct of the salvors, had placed them in the condi- 
tion of persons, proceeding in a suit unnecessarily^ 
after all reasonable demands had been agreed to 
be paid. 

Judgment* 



w 
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Sir JV. Scott. — ^The present question is, whether 
the Court shall pronounce the salvors entitled to 
theexpences, which they have incurred in obtain* 
Jng this 50/. ? They instituted a suit, without any 
impropriety : Some offer was made, but it is dis- 
puted whether it was made in a proper manner, so 
*as to have the effect of a legal tender. It has beeii 
'said, that the Court has relaxed the form of pro- 
ceeding in these cases, for the benefit of a speedy 
conclusion ; and $o it has. But it has encouraged 
,no relaxation, as to the legal form in which a ten- 
•der should be made. If the Court saw any incon- 
'venience that could be likely, to arise, or atiy delay 
that * could be occasioned by requiring a formal 
manner pf making a tender, it might relax on that 
point also ; but it appears to. me, that the mode of 
making a tender in acts of Court, is as summary 
and easy as any can be. When it is done in this 
manner, the offer is distinct and precise : The par- 
^ ties know what is proposed to them, for their re- 
ward, and what for costs. When it is made ver- 

111'' •■ 

t>aUy, this is unavoidably exposed to the hazard of 
misunderstanding and uncertainty, and much of 
this has happened in the present case. Mr. Baker^ 
who made the ojSer, made it, according' to his affi- 
davit, '^ for their services;** but the act says more, 
/^^ for services and expences."^ Here then the Court 
is at once thrown into uncertainty, as to the inten- 
' tion of the parties, which never could have hap* 
'.pened, if the tender had been made in acts of Court. 
— As to what is said, that these are matters of great 
simplicity^ — surely, simplicity is much better pre- 
served by stating particulars in an act of Coiirt, 

than 
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Jliin by. leaving tliem to a. floating, negociatiop, The 
*,be,\veen the pajties and tlieir proctors. I see VA^ha.** 
«ioasjh of the inconvenience of proceeclii e in this ~ — 'if^ 
loose manrtcr, ^ to make it necessary, for me to re- t^o^ 
quire, in future, as an universal rule of Court that 
a render should be made, in the first stage of the 
proceedmg, in a regulai forni. The Court will then 
consider itSv suBiciency ; and if.it shall be prp- 
^nouaced sufficient, the Court will make thepaity 
who refuses such an offer, liable not only to his ^ 
,ONvn costs, but also to those of the other party, ^if 
it. shall appear that pi oceedings have been ve^ar 
tiously piirsued. 

In the present case I ^m under the necessity of 
say in Oft « that the tender has not been for aiiv :^i d 
legally made; and t}iat the salvors oie entitled to 
tlieir costs. * * 



THE ANNA CATHARINA, Wu?Mft Master. ^»5d. 

'J^ H 18 was a case of a cargo of dry goods, &c, taken Cdoiiiai trtd« 
October 1801, on a voyage from Hamburgh to with the Sp^ 
Xa Guai/ra^ and described m the ostensible papers S^t^ST 
and depositions, ** as going to take the chance of flllj^^fy |/ 
the market." by the discovery of a letter, it after- ^^^""^^ 
Wards appeared, that these goodi> were going under •euiement-- 
a special agreement and contract with the Spanish contract 
government of li .e Caracas. £^^^ ^ 

piopertT of the 

On this latter ctrcumstance, the King's Advocate JS^i^ 
,and Arnold flist contended — That it was a case !*!r:^^^«"**«^ 
wi)ic:i the Court would not admit to farther proof, 
after lii^ v.etection of the vuUajidcs, with which 

the 
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The the. transaction had been conducted on their part, 

Cathariva. — On this point, The Court said, that it was not 

•~ '^ every act of disguisement, nor every deviatiou 

iwf. frpni truthr i^ the formal papers, that would pre* 

^ elude the parties from farther proof. Being of opi- 
iiion also, that the concealment of the letter wa» 
not shewn to have been a fraudulent suppression^ 

^ the Coijrt directed farther proof to be admitted. 

• It was then contended, that the goods were going 

. under a contract between Mr. Robinson, an inhabi- 

' tant qfCuracoay ancl the Spanish government pf the 
Caracas; that Curacoa having fallen under the pro- 

^ tection of the British government at the time when 
the contract was carried into execution, it became 

* an illegal contract on the part of Mr. Robinson^ on 
the ground' of it8 being the trade, of a person no\r 
"become a British subject, carried on with the 
enemy. That the coOdtract^ being illegal in the 
hands of Mr. Rcfnnson, must be held to be illegal 
,also m the^b^nt^s qf Mes/sj^^ JSpnta^ and Co., who 
M were employed to execute it, under a contract with 

.i him; and' th^t - the inteiest of Robinson vf 9$ ]\ot 
even divesked, since it appealed tlut bis house at 

. Curacoa^ was to h^ve lone third of the profits. It 
' -was farther cou tended,, tliat the cargo was to be- 

considered as going ♦^o become the property of the 
Spanish govern uent on arrival, and therefore tobe 
det^meii Spatiish proptr^^y: That the nature of the 
conrrict with the Spajiish government, giving a 
monopoly of. t)ie tub icco ot thosf settlements for 
three } ears, would also have the elVrct of impress- 
ing on tiis!' piopti'ty passing, 'lintlt^ - the conMa. t, 
and oa X\\d p^.is lu carj^inijii into execution, Uic 

<foi//.^/V ciUJ aClti, 

0» 
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• On the other side^ it was contended— That there ^ ^^^ 
was sufficient proof of the real property of the Cathariwa. 
house of Hamburgh in this shipment; tha^t the ^,^.3,^ ' 
shippers were perfectly at liberty to adopt the con- ^^^ 
tract first entered into by Robinson^ without being 
afttcted by hs law^ which made it illegal ^bnAiwi 
to execute such a contract, as a British subject ; 
that as to the legality of contracts entered into with 
the government of the belligerent country,, there 
was nothing in that circumstance to render them 
invalid, more than in other instances of contracts 
formed in Europe^ with the proprietors of colonial 
estates; in which cases, property had been fre- 
quently restored: That it was' not a cargo going 
under an absolute contract to become Spanish pro-. 
perty, the goods were not to be delivered imme- 
diately to the Spanish government, neither were 
they such goodsj as the Spanish government was 
bound to accept ; under these contingencies, it could 
not be considered as a cargo going to become the 
property of the enemy on arrival, or as coming 

under the authority of the Sally, Grijiths(a). J^T^^' 

to 

Judgment. 
Sir fF. -Scott.—This was the case of a Danish ship, 
going with a cargo of linen, wines, geneva, cheese, 
&c. from Hamburgh to LaCruajfra^ orPortoCabdlo^ 
and taken October 1801, in the prosecution of that 
voyage, A claim is given for the cargo, on behalf 
of Mr. Sontag and Go. of Hamburgh. Several wit- . 
nesses have been examined, and, amongst them, 
the supercargo, who has given not a very ingenu- 
ous account He states in his deposition, " That 
the cargo was to have taken the chance of the 

maiketj*^ 
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Th« m?»r^et;'* but, in the course of the disi^ussion whicb 
Catha&imi. the cause has undergone, a contract has been pro- 
*"i[ sd^ d'lcrd, on farther proof, which shews that these 
Mo«. goods were going under special agreement, with 
the supeiin'^endantof theiS»//wwA provinces of the 
Caracas^ and that it was only on failuie of that 
sftfreement (nn event in no degree in the contem* 
plation or intention of either party) that they were 
to take the chance of the market. The evidence of 
the supercargo, to speak of it in the most fitvour* 
i^ble terms, must be considered as not conformable 
to the fact. It will be necessary, in the finft place^ 
€gp examine the nature of this Contract, whic^ nxyyf 
appears to be the foundation of the whole adven* 
ture, and may, possibly, very nmch aifect the 
principles of lav^, which it will be the duty of tho' 
cJourt to apply to such a transaction. 

The original contract was madb on the 5th S^p^ 
f ember 1 7.99, bet wet n the govtrnn ent of the Cara- 
cas and Mr. Robiubvny first described as an ArHericaU 
merchant (v), but nozt desciibed, in th^ papers of 
farther proof, as having a house of trnde, anrf 
actually living; at Cturacoa. Under this descrip* 
tion, he is undoubtedly to be considered as ^n 
enemy, at the comment enent o" thii tratxskttioAp 
ttolland being, at that period of time, the enemy 
of this country. Whether the property belbngs to 
^.Spaniardy or a Hollander ^ it is equally condemnar 
ble, and therefore it caniiot be represented as ^ 



^mm 



(a) Under a very f^eneral imisapprehciision, on the part off tiMr 
AmtricoMy in the earlier period oi this war, conceiving that they 
were entitled to retain the . rivilege of the American character* no|» 
withstanding a residence aud 0€CuP«tioD iii anj other country . 

contract 
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contract framed in fraud ox any rights of war; TUc 
both parties being at that time equally subject to dATHARnrj^ 
those rights. It is, however, a contract of a very ^ j, ' 
peculiar, and a very privileged nature, being " for !»**• 
the purchase of all the tobacco at present depo- 
sited in the government warehouses, SitP^rfd Ca- 
bello^ La Guayra^ and Guyana, to be exported in 
the course of three years from the port of Cabello; 
to be paid for in flour, and other dry goods, and 
specie} with a condition, that the market should 
not be, at any one time, over-fed with flour ; and 
with a penhission, that importation and exporta- 
tion should be allowed on the part of the SpanisK 
government, free of all duties.^ By a sybsequent 
article, the contract is extended " to all the tobacco 
that should be grown in those provinces during 
the three years, under a stipulation, that none 
fhould be exported, excepting to Spain, and that 
none should be sold to neutral traders, but under 
the benefit of this contract ; and that the goods to 
be imported should be lodged at the custom-house, 
before the tobacco should be delivered (a)/' 

On the nature of this contract, two question^ 
arise ; first, How is the property to be legally con- 
sidered? If the cargo is to betaken as being 
actually become Spanish property, there will be an 
end of the case, under the rule which render^ 
goods going to a belligerent, to become his property 
fmmediately on arrival, subject to confiscation. 
This IS a rule universally applied by this Court, 
and confirmed by the authority of the ISupreme 



(a) Tbe ioDt|ract will be found in- the Appentltx.-^^No. ^. 

Court 
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The. • 
Anna 
Cathakxiia. 
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not. 



Court A distinction has indeed been admittecJy 
in favour of contracts made before a war, and with- 
out any contemplation of war; but if the contract, 
being made before thfe war, and without any pros- 
pect thereto, is carried into execution by a ship- 
ment after the breaking out of hostilities, the 
ground on which that favourable distinction ia 
made, no longer exists. The original contract in 
this case was, as I have observed, originally inof- 
fensive, both parties being enemies. But, on the 
principle before adverted to, if a party becomes a 
neutral after the contract, and before tlie execution 
of it, and shipment takes place afterwards, that 
also will compose a case, not falling within the 
reach of the relaxation. By the cession ofCuracoa, 
Mr. Robinson became, not merely a neutral, but a 
fubj^ct of this country; and then his contract be- 
coming illegal, ought to have terminated ; for, by 
the change in his civil relations, his legal capacity 
to execute such acontract was totally extinguished* 
He, however, is not the person for whom the pre- 
sent cargo is claimed. The goods were not shipped 
by him, though he was in Europe, at tlamburgh^ at 
the time, for the purpose of carrying the contract 
into execution. The shipment was made by Mr. 
Sontag^ and other merchants of Hamburgh, to whom 
a part of his contract had been transferred by Robin^ 
40n. It has been argued, that the contract becom- 
ing illegal in the hands of Robinson, the illegality 
would travel over w^ith it, and attach on those per- 
sons carrying it into execution. I am not disposed 
to hold, that it would a£fect them^ as a contract 
made or executed, iri breach of allegiance. The im- 
Hiediate shippers are neutral persons, Mtssx%.Santag 

and 
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and Co. -of Hamburgh^ acting under the contract, The 
as It Was devolved on them to supply the goods, Catbabiva* 
and receive the returned cargoes, in the sameitian- ^^ TT^ 
ner that Robinson was to have done. No duties of ^wu 
allegiance bound them to abstain from a direct 
commerce with the enemy of this country ; and it 
cannot be inferred that any violation of duties of 
that species, on his part, could at all be transferred 
to them, who are neutral merchants, standing in- 
different to both parties. But, taking them' to be 
such, how does the character of the goods stand in 
this transaction ? Was it not, in the first place, a 
<iargo going to become the property of \ht Spanish 
government immediately ow^rrirflf/? Was not the 
Spanish government entitled to possession ? It was 
only on the violation of the contract, on the part 
of the Spanish government, that these goods were 
to take the chance of the market. The shippers 
considered themselves as bound to deliver them for 
the use of the Spanish government, under the agree- 
ment ; as entitled to the benefit, and subject to 
the obligations of that contract. Were there any 
intermediate acts to be done after the arrival of the 
vessel ? Or were the acts such, as would have the 
effect of substantially distinguishing this case from 
t]\t Sally {a) J Griffiths^ and other cases? Is there any Saprm ▼oi. va. 



(«) The decisions of Prize Courte on this point are perfectly 
consistent with the general principles tliat govern the contract of 
sale ; by which the thing sold, after the completion of the con« 
tract, and before delivery, is properly at the risk of the purchaser* 
Pothtfy following the Roman law, says, *' C'est aussi a&e chose 
qui est dc la nature du contrat de vefnte, qu'aussi-tot que ce conttat 
a re9u sa perfection par I'e coiisentemcitt des parties, qooiqif avant 

VOL. IV. I la 
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The act of ownership which the claimant was at liberty 

Catiiauina. to exercise, so as to prevent the delivery ? If not, 

^Avg. 3d, 



la trndition, la chose vendue soitaux risqucs dc rachctcor, etqnc 
si clle vi< nt k pcrir sans la fautc du vendeur, la perte ^oive tomber 
sur Tacheteur, qui lie sera pour cela decharg^ du frix; ina» 
commo cela est dc la niaturc seuU-ment, et non de i\ssincc da 
contrat de vcnte, on pcut en cpntractant convenir du contrairc." 
Traite dcs Obligation. Part 1. C. 1. § K Art. I. § 3. 

This liberty of forming particular exceptions, is all that is re- 
strained by the law of nations in times of war, for reasons too 
cogent, and too obvious, to need illustration. The experience of 
antecedent times, and the practice of diift*nent countries, bear to-* 
timony to the propriety of such a principle. 

So long ago as 1666, we road in Sir L. Jenkins, ** Those Ham" 
" bvrghtrs, as there are some who favour the English trade, make 
'' no difficulty (in order to obtain the attestations in common form) 
** to swear that those very goods which Englishmen do buy in //am* 

burgh with their own money, and which are to be delivered hera 

in England upon the proper and sole account of Englishmen ^ at 
'^ soon as they come to safe port, do belong to the iaders, i. e. Ham* 

burghers ; and that no other person can or ought to pretc nd to 

any Interest in them. The wa^ that they salve this case of con* 
*^ science, (as I have seen them explaiin themsclvc-s in their letters), 
<' is by taking the risque of the goods on themselves, while tha 
**" goods are at sea, and in danger of the enemy ; and for so doings 
*^ they have so much ]per cent. ; yet this risque of theirs is so limited, 
^ that it respects no other danger of the sea but that from the ene- 
^* roies of this crown : so that they arc bound to no more, but to 
** use their utmost endeavours and interests to make out a claim ; 
** the loss being the Englishman's, if the seiUeiice should by violent 
** and exorbitant procet dings, go against i\iQ Hamburgher. It is not 
**• improbable but that the Dutch and the French have likewise 
**• such friends at Hamburgh as will lend them their names, and- 
*' their consciences too, upon the like terms.* Vol. ii. p. 725. 

See also the form of the attestation, prescribed by the ordinanca 
oi Denmark, }659 : " Also, that they do solely go for my owa 
** account kud lisk, and thb not in appearance aniy, ox for colour 

^" sake 
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the goods must be considered as having substan- The 
tially become, in itinerCy the property of the enemy. cathTm»a. 
Two or three circumstances are relied on, as — ; TT* 
having the effect of distinguishing this case. It is iw«. 
said, that the goods were to' be delivered, not to 
the custom-house, but to Young the agent. That 
alone will not form a material distinction ; because, 
if the agent Avas bound to hand them over to the 
custom-house, a delivery to him cannot be consi- 
dered in any other light, than as a delivery to the 
custom-house itself. If in the Sally, Griffiths^ an 
American agent had been stationed in France, to 
receive the goods in the first instance, I cannot 
think that such a circumstance would have made 
any difference in the judgment of the Superior 
Court. Secondly, it is said, that the Spanish go- 
vernment might have refused these goods. Cer- 
tainly, all the letters and papers which disclose this 
case, rely on the obligation of the Spanish govern- 
ment to receive them. At the same time, it was a 
possible event, that a distant government, used 
perhaps to a style of proceeding not unfamiliar to 
arbitrary governments generally, might find it in- 
convenient to execute the contract, however so- 
lemnly entered into, and might refuse so to do, as 
it might refuse to execute any other contract into 
which it had entered. It was therefore but a pru- 
dent precaution to guard against the possibility of 
such a contingency, though it could never happen 
but by abroach of good faith, against which the 



^ gake, so that by means of some clandestine agreement I am 
" collusively'to cover the said goods, until they are brought in 
safety, and that then they shall belong to, and be told for ac- 
count of enemies.'' Collectanea Maritimay p. ISl. 

I 52 other 
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Th« Other party hv.d aright to protest. It is said, how- 
-CaiuImka. ever, on this same point, that these goods do not 

— : — IT^ exactlv correspond with the enumeration in the 
ttm, agreement, that they are not contract goods; and 
consequently, that without any violation of public 
faith, the acceptance of them was merely option^ 
and contingent But, I cannot think, that it is nov 
open to the parties to make this averment; when it 
is evident, on the face of their own letters^ that 
they relied on the clear and absolute obligation of 
the Spanish government to take them as such. The 
letters, which are the letters of Robinson^ describe 
the goods to be *^ such as had been before sent un- 
'' der xkit contract, and about which no difficulty 

(fl>LetteT44th « ^ad bceu made {a)\' they express a confident ex- 
pectation that they would be received as suchp 
being no other deviations, than such as had been 
permitted under the common understanding of the 
parties, in all former transactions under that con* 
tract, and that they could not be rejected, but 
underan act that would amount to a total surrender 
of national faith. After this, the parties are notat 
liberty to say, " they are not contract go&dSj" any 
more than the claimant in the Sally ^ Griffiths^ couki 
have been heard to aver that the flour >;^as not of 
that quality which that contract required. These 
distinctions are, inmyjudgment, totally insufficient 
to take the case out of the authority of the prece* 
. dents that have been alluded to. Where the goods 
are sent under a contract by the party, it surely 
cannot be permitted to the claimant himself to 
aver, that th& goods so sent are not contract goodsp 
In all such cases, whether expressed or not, it is 
the common understanding of the parties, that the 

^oods 
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rood^ to be entitled to the benefit of the contract The 
in;'st answer the description ; and it shall not be Caihahiva. 
prrmitted, thaf^he who sends the goods with such "~]iZ 3^ 
a claim, shall be heard to n.aintain that they do not ^*^* 
answer such a description. Are there any other 
grounds? Had the importer a right to dispose of 
them to any body else, after im/ortation f It is 
said, that La Gudyra was an open port, and that 
they might have gone there for public sale : Most 
undoubtedly in point of fact they did not. — If Za 
Guayra was ever so completely open, so that an 
ordinary neutral ship going there, might, without 
restraint, dispose of her cargo ; yet this vessel could 
not have done so ; she muse have reported at the 
custom-house, to entitle the goods to be admitted^ 
duty free ; and, the having reported duty free, the 
Spaniard was at liberty to claim them under the 
contract : and, if that claim was made, what right 
had any person to withhold possession ? By de- 
mandhig to be admitted free of duties, the claimant 
would have acknowledged them to be contract 
goods, and the Spaniard would have had a right to 
the delivery, before the delivery of the tobacco^ It 
is not unimportant that the goods were not to be 
purchased, by a previous delivery of tobacco, in 
exchange; but they were to be depositedji^r*/, as the 
purchase of the tobacco afterwards to be delivered. 
It is in vain to sav. that on their arrival at La Gu^ 
ayraj the parties might have waved their privilege, 
and put themselves upon the footing of general 
traders; because the contract between Robhistm and 
Sontagj binds them not to wave that privilege, if 
ihtSpankh government was willing to adhere to its 
engagement. It was only on the.unjust refusal of < 

1 3 the 
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Tiw the Spanish government to execute the contract, 

A.NNA 

Cathariita. that the thip is then to be considered as a general 
. ~ Z trader, and to take the chance of the market. 

Aug. 3d, ' , 

180S. Under these circumstances, I am strongly disposed 
to hold, that this cargo was going in time of war 
to the port of a belligerent, there to become the 
property of the belligerent, immediately on arrival, 
and that the legal consequence of condemnation 
would on that ground alone attach upon it. 
Letter from gut thcrc is a sccoud qucstiou — Whether such a 

Yottng,oa.i4, contract does not fix on Robinsovy the character of 
a Spanish merchant, and by conferring that charac- 
ter on him, confer it also on those who adopted 
the contract under him ? What is the eflfect of the 
contract? It is to give a privileged monopoly of 
the tobacco trade of those settlements for three 
years ; and that privilege guarded by other privi- 
leges of a high nature. These goods were to be im- 
ported, and other goods exported duty free. They 
wer« to be sold to the Spanish government, and for 
the use of the Spanish settlement. This gives at 
least the full benefit of the Spanish character. It 
may possibly go farther; since there is no reason 
to suppose, that a Spanish merchant, merely as a 
subject of Spain^ would have been admitted to such 
privileges, in the ordinary 'course of his private 
trade. Can such a communication of peculiar in- 
dulgence, which elevates Mr. Robinson above the 
private Spanish merchant, be considered then as 
less than a communication to these individuals of 
the entire benefit of a Spainsh character, as far as 
this transaction is concerned? In such a state, what 
is there wanting, to constitute the ^\y%o\\xtt Spanish 
character ? — Nothing, but actual bodilv domicil. 

The 



HIGH COURT OF ADMIRALTY. 1 \^ 

The parties can/hardly be said even to want that^ The 
because they "have a stationed resident agent in the cath'I'mika. 
Spanish settlement, for the veiy purpose of con- """X^sd^ 
ducting this permanent commercial undertaking. i«oa. 
It is not^ indeed, held in general cases, that a neu- 
tral merchant, trading in the ordinary manner, to 
die country of a belligerent, does contract the 
character of a person domiciled there, by the mere 
residence of a stationed agent ; because, in general 
cases, the eifect of such a residence is counteracted 
by the nature of the trade, and the neutral charac- 
ter of the merchant himself. But it may be very 
difterent, where the principal is mt trading on the 
ordinary footing of a foreign merchant, but as a 
privileged trader of the enemy/ There the nature 
of his trade does not protect him. On the contrary,' 
the trade itself is the privileged trade of the enemy, 
putting him on the same footing as their own sub-^ 
jects, and even above it. This circumstance ope- 
rates, if I may so express it, in such a case, to fill up 
the totality of all that is required to constitute a* 
Spanish character. This is the state in which Mr, 
Robifison would have stood under the contract. 

Then how does it affect Mr. Sontagy who is en^^ 
gaged in carrying it into execution ? The legal 
consequence will be, to clothe him who accepts the 
contract, with the same character, so far as this 
transaction extends. It is by nothing peculiar in 
his own character, that Mr. Robiman would be lia- 
ble to be considered as a Spanish merchant, but 
mejely by the acceptance of this contract, and by 
acting upon it. If other persons take their share, 
and accept those benefits, they take their share 
also in the legal efiects. They accepted his privi- 

I 4 leges: 
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The vileges : They adopted his resident agent : It 
CATHlRtir A. would be monstrous to say, that the effect of the 
^ "^ original contract is, to give the Spanish character 
i8ot. to the contracting person, but that he may dole it 
out to an hundred .other persons, who, in their re- 
spective portions, are to have the entire benefit, 
but are not to be liable to the effect of any such 
imputations. The consequence would be, that 
such a contract would be protected, in the only 
mode in which it could be carried into' effect ; for 
; a contract of such extent must Be distributed ; and 

if every subordinate person is protected, then here 
is a contract, which concludes the original under* 
t^ker of the whole, but in no degree affects one of 
' those persons, who carry that whole into exe- 
cution. 

Oi) thesie grounds, I am of opinion, that these 
goods are liable to be considered as the property of 
the Spanish government; and farther, that these 
parties ^e liable to be considered as persons, 
clothed ii^ this transaction, w^ith the character of 
Spanish mprchants. 

Cargo condemned. 

In this case, the freight was refused, and the 
claim for thfe private adventure of CsLpt. Radelqffl 
mate and supercai^gOy vas rejected, on the ground 
of the prevarication of the evidence. 
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THE RENDSBORG, Ntbero Master, . ^'^^^f'^ 

And other ships. 

THIS was a case respectincc the-cargoes of several Coiorfaitnrft. 
vessels, {a) taken on a voyage from Batavia to a privileged 
Copenhagen, and claimed for the house of Mr. De "^^J^ 
Coninck and Co. of Copenhagen. On the first hear- ^^^^ct^ 
ing, an order was made for farther proof, as to the *'*<?«*«««« 

^ - - 1 th^tolonyfroa 

property, and also as to the nature of the contracts, tiie enwny,— 
under which the goods appeared to have been pur- &c^ c^SLL 
chased of the Dutch East India Company, by Mr. " 
De Ccmnck's agent at Amsterdam. 

The judgment of the Court on this important 
case, goes so fully into the discussion of the several 
topics, on which the case was argued, that it is 
rendered unnecessary to prefix a statement of the 
argument in this report* 

Judgment. 
Sir fr. Scott. — ^The present question arises on sc- 
Ycral cargoes coming from the Dutch settlement of 
Bataoia^ and claimed for the house of De Coninck 
and Co. of Copenhagen. The property is of such 
value, as to create peculiar alarm. I have not been 
insensible to the anxiety of the parties, who have 
been long looking for a decision : They, I trust, 
will liot be insensible to the cautious deliberation, 
which is required in disposing of great interests. 

\e)Tbe RaMtorgwas detained at Saint Helena, July 1798. 
The«hip, in this case, claimed for DmizfeUt and Co. of Copoi* 
iagoi, bttt suggested, by circumstances disclosed in the evidence, 
to have actually belonged to Messrs. Tairly and Co., British mer- 
chanU at Ca(cutt€, was condobned in the Court of Admiralty, 
June 26 f 1759*— Affirmed, Lords, March 12, 1803. 

It 
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The It may be the abstract duty of persons in a judicial 
"'" situation, to look only to the merits of the ques- 
^"^ioif^^ tion ; but the magnitude of the interests involved, 
may in some cases be a very essential ingredient in 
the question itself, and is, in all, a powerful call 
upon the painful attention of him, who has to 
decide upon it. 

Into the brdinary state of the trade, at the settle* 
ment oiBatavia^ which has been occasionally dis- 
puted in this Court, I have made particular enqui- 
ries; and I have satisfied myself, by resort to what 
I consider as means of authentic information. la 
the accounts given in books, it is represented, 
'* that Europeans are not usually admitted as mer- 
chants, except Spaniards^ who have certain commo- 
dities to barter, and have obtained particular pri- 
vileges/' With respect to other nations, Abbe 
Raj/nal, on whose account, not confirmed by other 
testimony, I should not perhaps venture absolutely 
to rely, says, " that English vessels are seen there 
more frequently than those of other countries ; 
they touch there in their voyage from Europe to 
Chini, under the pretence of obtaining water, but 
the trade carried on by them is a secret alid clan- 
destine trade.** These accounts, confirmed from 
other quarters, satisfy me, that the trade of that 
settlement is permitted to foreign nations, with a 
very limited indulgence indeed. 

The peculiar trade is carried on by a company, 
resembling in name, title, and authority, our East 
India Company, biit bearing a much larger propor- 
tion to the wealth and power of its parent state ; it 
is carried on by fleets of twenty-eight or thirty 
ships, annually sent out \vit\\ European gooAs^ a 

part 
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part of which ships only return to Europe with Tht 
the products of the East. The Company entirely ^'^'^'"^^**' 
retain to themselves the monopoly of certain goods, ^u^««* i«^» 
denominated fine goods, particularly those which 
are called spices ; as to them, I have met with no 
account, either printed or otherwise, in which 
spices are not represented as objects of the Com- 
pany's monopoly. 

It has appeared in other cases, as it does in these, 
that during the war, foreign ships have been ad- 
mitted to import and export. Since the instruc* 
tions oi Jaivuary 1798, (supposing that those in* 
ttructions apply to settlementii in the East Indies), 
there is no right to question such a trade, if the 
vessels are going to the ports of their own country : 
And if this were a simple case of that nature, there 
would be no great difficulty in disposing of it, by 
the same rule on which other ships so engaged 
have been restored, with their cargoes, appearing 
to be bondjlde neutral property. But this case 
comes under a different aspect. It is not the case 
of an individual merchant, nor of a company/ 
going to trade on the general permission, in an 
ordinary character, or on a common footing. It 
is a trade, carried on to an enormous extent, in^ 
vested with particular privileges, secured by pecu- 
liar contracts, and transferred from the public 
Company, to which it exclusively belonged, to 
these individuals, upon an express acknowledg- 
ment, understood and acted upon, on both sides, 
that it was so transferred, in order to relieve the 
goods, which were confined there by the pressure 
of war, and could not be delivered by any other 
practicable mode. The question is, Whether a 

commerce 
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Th« commerce formed with such views, and so con- 
,, 'ducted, can be entitled to a neutral character? I 

iti^iath. %^jii taj^^ i^^ tj^^j. ii^gfg ig ,^Q difficulty upon the 

particular facts of the adventure, and that there is 
no objection to the sufficiency of the proofs of 
property. Taking the goods to be the property of 
' De Coninckf is the commerce neutral? It is a 
possible thing that the commerce may not be neu* 
tral, although the property is ; and if that is the 
case, the mere neutral ownership will not be a suf» 
ficient title to restitution. 

It appears that the ancient authority of the Di* 
rectors of the East India Company had been super- 
seded, and the affairs of the Company transferred, 
with correspondent powers, to what is called a 
Committee, between whom and Mr. De Caninck 
there have been three contracts : The first, 24th 
February 1797~the second, 5th July 1707 — and 
the third, iSthJune 1798. It will be proper for 
me. to consider these contracts; first, in their in* 
ducements and motives, secondly, in their sub*^ . 
stance, and thirdly, in the mode of carrying them 
into execution. 

The motives are expressed in the preamble,. and 
are detailed in these words : " The Committee, im- 
" pressed with the great difficulty, if not utter im- 
*^ possibility^ under the present posture ofaffairSy to 
" convey hither from Batavia the valuable produce 
'^ of Indiay have made it a subject of the most 
'^ serious consideration, to find out such means as 
might tend to save, at least as tar as possible, the 
cost of the said commodities; to attain to thisend, 
" they have at last resolved, under the present pres^ 
" sure of necessity f to listen to various proposals, 

" relative 



it 



HIGH rOURT OF ADMIftALtr. H5 

•• fcktive to the sale of such cbmtii^^clities. That The 

** these sales might be effected in the best possible _! ^* 

•' manner, they have thought fit to authorize the -^"^^^ 
** commissioners of the first part to sell, &c.^ In 
consequence of the difficulties of their situation, it 
is, that the Company listen to the proposals made 
by Mr. De Cofnnckj and sell to him a vety large 
quantity of the most valuable commodities.— Oil 
these motives, it is to be observed, that nothing 
could be clearer than the inducements of the seller; 
and also, that nothing could be made more clear to 
the apprehension of the purchaser. In some cases^ 
the neutral contractors may say, " We are not 
" bound to look minutely into the reasons of the 
"seller. The Z)w/cA hive opened their trade; we 
" may conjecture, perhaps, that they have done this 
"on account of the distresses and difficulties of 
" the war; but we do not know it. There may be 
" other causes,— a more liberal commercial policy 
" may have been adopted ; we are not bound to look 
" inquisitorially into the motives, whatever they 
" may be.'* The neutral purchaser cannot in this 
instance resort to such pleas, because the very pre- 
amble of the contract state® the motives, and de- 
clares that it is owing to the pressure of the war, 
and to no other cause. It has been argued, that 
the motive does not concenl the buyers. " That 
the motive of the sellers is nothing to the buyers,*' 
is laid down as a position true in the most unlimited 
extent I think that is advanced a little too largely ; 
because if the motive is disclosed, it is possible that 
fhe duties of neutrality may, . on the disclosure of 
such a motive, create same new obliorati(His on the 
neutral purchaser, arisino^ from his relation to the 

other' 
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The other belligerent; the grand fundamental duty ef 
_ neutrality being, that he-is not to rclkvt one dfl/ige~ 



^'iiBos'*' ^^"O^**^ '^* infliction of his adversariex force, know- 
ing the situation of avoirs upon z, hich the interposi- 
tion of his act would hare such a consequence. Neu- 
trals may not be bound to ehqnire very accurately ; 
but if it is clearly declared, eitlier by the fact itself' 
or a fortiori, by express acknowledgments, they 
are bound to take notice of it, and regulate their 
conduct accordingly. If one belligerent is in a 
state of distress, created by the suptriority of his 
enemy, and on that actount gives invitations to 
neutrals, for other pretended reasons, it is not ne- 
cessary for me to say, how far the neutral is bonml 
to scrutinize the truth of those reasons, and to de- 
cline, in alt cases, a beneficial invitation upon his 
own private surmises. But if a belligerent com^ 
and say, "I am in the utmost distress; my enemy i» 
all-powerful ; without your assistance, I am a lost 
man ;" in such acase, it is an invitation, whiclj he is 
manifestly notatliberty to accept Hecannotaftbrd 
such assistance, without being guilty of a direct 
interposition in the war. Nor does it affect the 
justice of the case at all, that such assistance is not 
given gratuitously : Though done lucrandi causa, it 
is not less an unlawfiil interposition. A man does 
not send contraband, out of pure love of the enemy, 
but witha view of obtaining advantage to himself, 
from the relief of the enemy's distress. If it is a 
sound principle of the law of nations, that^oH are 
Mt to relieve the distresses of one belligerent, to the 
pr^udice of another; any advantage that you may 
derive from such an act, will not make it lawful. 
The adversary has a full right to destroy his com- 
merce. — 
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merce. — By his own confession, the adversary is Tiie 

effecting this ; he has the power, as well as the J 

right, sLiid you are fiotf from a prospect of ad van- ^^s^^^^* 
tage to yourself, or from any other motive, to step 
in, on every cry-out for help, to rescue him from 
the gripe of his adversary. 

- Another argument urged, is, " That Mr. DeC(h 
ninck knew nothing of ihis^ that the preamble wa$ •• 
merely thrown in to justify the Committee to the 
original Company, and that it is so described, in a 
letter from the agent of Mr. De Coninck^ in which 
he says, — " From the novelty of the engagement, 
they have been induced to enter their reasons in 
the preamble. As the motive is a matter perfectly 
indifferent to you, we have suffered them to insert 
for their vindication wliatever they may think pro- 
per.'' According to this representation, the distress 
of the Cpmpany had never been in the contempla- 
tion of Z)e Coninck; the mention of it was merely 
thrown in by others, when all was settled and ar- 
ranged, and had never before presented itself to his 
view. In answer to this, it might be sufficient to 
observe, that Mr. De Coninck does not execute the 
contract, till after this declaration; and that the 
execution of the contract is to be taken as the real 
commencement of the business; all before was ne- 
gociation, unfinished negociation; there were no 
preceding articles to bind him; so that at any rate ^ 

A J begins the business, knowing its real foundation. 
But, farther, it is to be recollected, that some letters 
of Mr. Z)<;CW7icAr have been brought in, which were 
written to Mr. FotctCj his agent, dX Amsterdam, dis- 
clusini^ the commeucemcnt and progress of these 
negoc latioiis. i'rom them, it is perfectly clear, that 
Mr. De Comnck knew extremely well, not only the ^ 

distress^ 
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Th« distresB, to which the commerce of Holland w^ 

! reduced by the maritinje superiority of the enemy, 

^v^^sth, but also that the pressure inflicted on that cont- 

merce, was the actual motive, which induced the 

Baiavian Committefe to enter mto this cdntract. 

(«) utt«r to The letters of Mr. DeCaninck (a) contain the fof- 

•ttrdam. i6tk lowmg paflsages { " We wn t e to you concerning the 

* " immense accumulation of merchandizes, which, 

" owing to the present war, so fatal to your Ea^ 

" India Company, we incline to think, must at thi» 

" time be at Batavia^ for want of the means to 

" bring them to Europe. We propose to treat with 

^^^^^ * " them for the sale thereof" " (b) We are the more 

fame, 3d Sept ^ ^ 

1796. " disposed to think that they will be so inclined ta 

" sell, as that trade is, as it were, entirely ruified 
" for Holland^ at this present time, by the almost 
" insuperable obstacles thrown in its way, and 
" which we think more likely to increase than 

(«) Letter. 15th " diminish.'* In a subsequent letter(c), adverting 
' to two other plans, one of neutralization, which 
Mr. De Coninck disapproves as dishonourable — the 
other, of getting the produce by means of private 
trade, which he declares to be inadequate to the 
occasion, aud exposed to insurmountable obstacles. 
Censuring both these plans, as offered by projec- 
tors, to enrich themselves at the expence of the 
Company, Mr. De Coninck writes : " It is very 
." |>lain, therefore, that your Company will be 
** induced to abandon that plan, and try to find 
" out other means of securing to themselves, if 
" not the goods in specie stored up at BatcFoiay at 
" least the value of them, and by means of real 
irf)^5th Not. •* sales effected in Europe, (d) The deplorable 

'' situation of your East 7;?^ Company, and the 

'* impossfbility 
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•* impossibility they are tinder of bringing, them* . tho 

•* selves, to EutbpCj the immense produce accumu- .* 

" lating yearly at ^atiwia^ and which will be finally ^""^^^^^^ 
** spoilt and corrupted, ought, with many other 
** considerations, to induce the Committee to enter 
•' into our views, and prompt them to agree to a real 
** and effective sale. In case of a continuance of 
** tiie war, what course tnust tlie Committee take? 
'* If they persist in not sellitig the goods accumu- 
** lating yedrly at Bdtavidy the longer they put off 
** the sal6, the longer they postpone the opportu- 
nity of procuring the money they stand in need 
of. If there were the least appearance ofpeadt 
^ taking place, it would neither suit us to make tfie 
•* inteyided pwxhase, nor the Company toqgree to it!* 
"TTo the same effect, are the letters of Messrs. Vonte^ 
the intermediate agents at Amsterdam. " After a 
cpnfercfnce of nearly four hours. We have so fat 
carried our point as to prevail on them to admit 
** the foundations and the principles of yotir letter; 
they have in consequence agreed to treat with 
you concerning the sale of a quantity bfmerchan- 
** dize deliverable at JStfffliJ/tf; on condition^ how- 
" ever, that the quantity maV not be of small ea:tent, 
** but on the contraiy, of a sufficient consequence 
** to justify the transaction, and the Company's de- 
" viating from their usual mode ;• by which means 
*^ they may have the prospect of procuring by such 
" a sale, a pretty considerable sum of money, of 
^* which they stand in need.*" These are strong and 
remarkable passages, — What is their real meaning ? 
Is not the meaning this? " I prove to you, thatyou 
" cannot extricate yourselves by the modes usually 
** resorted to, private trading will not do, neutral- 
voL. IV, ' K ** izing 
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Th« «< izing will not do: There is no help for you, but 

^1 " in my project; you are fallen men, if you do not 

i!ii|iat i3tii, a close With it." Can there be a more direct offer to 
aid an enemy, founded upon the very ground of his 
distress? Can this be considered any otheiwise 
than as an actof relieving a belligerent — and, froiQ 
a knowledge of his situation? Is it not even to run 
before any invitation from the distressed bellige* 
rent, and to press upon him, beforehand, the means 
of safety and deliverance? Is it not to say, You, 
the belligerent are imprisoned; we have the only 
key by which you can be enabled to escape.— *Give 
us a good bargain, and, by our aid, you shall laugh 
at your baffled adversary. Looking at the admitted 
foundation of these contracts, I should contradict 
every idea of neutral duties, which either legal edu* 
cation, or reflection, has conveyed into my under* 
standing, if I could hold them to be consistent 
with those duties. It is impossible not to say, that 
such contracts are radically and fundanien tally 
vicious, in their original purpose and intention. 

Then let us look to their substance. Their sub- 
stance is to sell in Europe^ tliese goods imprisoned 
at Batavia. The fir»t contract was to the amount 
often millions of florins, enlarged afterwards to 
fifteen, and finally to nineteen millions of florins : 
The first requiring 10,000 tons of shipping, or about 
twenty ships, as they compute in their letters to 
their agents: The second half as much more, and 
the third, something less, requiring in the whole, 
about 19,000 tons of shipping, or about thirty- 
ei^ht ships : The articles were to consist of all the 
products, even the most valuable peculia of the 
Company — spices, which are held by the most 

jealous 
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jealous monopoly, and were never, from all the in- 
formation I am able to collect, permitted to He sold 
to foreign European traders. It has been argued, 
that in this particular cargo of the Rendsborg^ there 
was but a small quantity of spices. It was merely 
accidental that there was not more in this ship, 
owing to an existing deficiency in the stores of 
that nature at Batavia, as the contract includes a 
very considerable quantity indeed. 

It is no express term of the contract, that the 
goods should be brought to Europe; but it is pretty 
clear, that the Dutch Company engaged upon that 
understanding. Mr. De Coninck's letters impress 
upon them the absolute impossibility of bringing 
this produce, themselves, to Europe.' The prices 
offered^ are calculated upon t\fi basis of the Efi-^ 
wpean value of the goods. Tt is besides a remark- 
able fact» that the Dutch East India Company in- 
sert in the contract some commodities not named 
by the purchaser, because, say they, ** they are 
generally current, and will sell well in pur markets^^ 
that is, in the Di^fcA markets ; so that the invest- 
ments are made not only with a view to the Euro^ 
pean niarkets generally, but to the Dutch markets 
themselves specially. 

The first observation that occurs, on the sub- 
stance of these rontracts,^ is the magnitude of the 
speculation. It has been argued, that the magni- 
tu'deis of no consequence : It has been asked, where 
will you assign limits? It may be difficult to lay 
down the precipe bounds^ where ordinary commerce 
ends, and extraordinary speculation begins. It is 
all i^elative. — But it may not be difficult to judge 
of a particular transaction, whether it is an adven- 

K 2 , ture 



The 
RxNDiBoao* 

^1 ■ ■ ' ■ '» 

August IStBf 
ISOd. 



13< CASES DETERMINED IN THE 

T!i* tiire in the ordinary proportions of even a largA 
'^^ finrl extended comniCrcc; or whether it is not so 

ingyjtisiMs orio-aiitic, and so miieh exceeding^ all credible bounds 
6f trade, as to slie\v% that it has an unnatural origin 
—arising out of something more than commercial 
relations, out of existing political situations and 
views, and framed with an attention to political 
Consequences. Suppose, for instance, that a mer- 
chant shoulVl, at the beginning of a war, contract 
with a belligerent for the whole produce pf a co- 
lony during the waV; Thai must, I think, be held 
to be an illegal contract, because done evidently 
\Viith the intention and consequence of placing that 
part of the belligerent's dominions, as to its pro- 
ductions, out of the reach of war, and in a state of 
perfect security, itlf fraud of the rights of the other 
belligerents. If this could be allowed, the contract 
niight be extended still farther to the whole com* 
merce of the enemy. Such a contract never could 
be held legal, although, at the same time, it might 
be difficult to assign a reason, why in peace this 
should riot be legal, if it were possible. The illega- 
lity, in fact, arises from its being a contract in con- 
templation of war, and which pever could have 
existed at all, but as an insurance from, the pres- 
wresof the (vaf, and with a view te evade the risrhts 
that arise out of war, and in fraud of the belligerent 
— to which tfoitsequences the neutral could not be 
blind. As to the effect of such a contract, it would 
make no great difF(trence, whether it was intlefi- 
liitely framed, so as in terms to include the xvhole 
commerce, or whether it specified particular large 
quantities, M'hich might still be so large as to com- 
pose marly tlie average amornt of that branch of 

the 
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the cnemy^s trade. In proportion as the cohti-act The 
approached to this extent it would approach ____ 
towards illegality ; It wouU acquire a political ^"^,,J**^ 
character ; The neutral contractor would no longer 
be the private merchant of his own country, trad- 
ing in common with others, but he would be the 
great public and political agent of the belligerent^ 
in such a transaction, acting for his relief under 
the pressure of his enemy. 

In the present case, the whole estimate amounts 
towards two millions sterling, or about 1,700,000/. 
How much that is short .of the whole produce of 
the settlement, during the time which the contracts 
take up, is more than I am able to determine : In- 
deed it is not easy to say, how long the contracts 
might be supposed to continue, because they seem 
to grow out of each other, with great facility, and 
in pretty rapid succession. Mr. Dc Coninck engages 
with Duntz/'tid ziid Co. for a large quantity of ship** 
ping, from an apprehension that it might be want- 
ing, and then this conti*act for a greater quantity 
of sliipping, is made a reason for an application to 
the Company to enlarge the contract with them for 
more produce. An agent is then sent to India, to 
engage more shipping; and again, after that con- 
tract is effected, another application is made, for a 
stiU farther enlargement of the contract with the 
JEast India Company. I see no reason why it might 
not have received still farther extension, or why 
the same inducements continuing, of the necessity 
on the one side, and the extraordinary profit on the 
other, these engagements might not have been re- 
newed, and continued to the end of the war; since 
Mr. De Coninck himself says, *' that the occasion for 

this tri^ffic was more likely to increase tha^n dimi^ 

K 3 nish,'^ 
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The nish." Without possessing means of ascertaining 
BypeBonc. ^^^ amount of the annual importation of the Com- 

^^^^Jwi^***' pany, I see, that the number of ships yearly sent 
i from Europe^ is stated, at about £8 or 30 ships, of 
which a smaller number returns. Mr. De Coninck'si 
first contract was for twenty ships, and afterwards 
for ten ships more, in the very same ^ear, all of 
which were intended to return; if so, the importa- 
tions into Europcy Avouldnot, I presume, fall very 
short of the usual importation of the Company. 
In the degree, in which it approached towards it, 
it would approsich towards a total devolution and 
transfer of the Company's trade to the European 
market— So much as to quantity. 

Is it not also a transfer of the enemy's European 
traffic, with respect to ^equality of its objects? I 
take it to be certain, that spices and other fine ar- 
ticles are secured to the Corhpany by its monopoly. 
It is possible, that in some few instances, articles 
of this sort, may have appeared in other instances^ 
and may have been restored, as the case of the ^f^c*/ 
Capdl cited in the argument. Such cases may have 
passed, before the nature of the trade was well un- 
derstood; but a case of this kind, in no degree au- 
swers the description of the present case. Here is 
an adventure, in which the Company surrenders its 
privileged trade, to an immense extent: It makes 
De Coninck the Dutch East India Company, pro hac 
vice; he is the privileged representative of the Com- 
pany, bringing home their spices^ non sua poma^ 
not in his proper character of a Jieutral merchant, 
but as the entire substitute of the Dutch East India 
^Company.— I observe in the books, that may be 
consul ted on this subject, that the Dutch Company 
pay no duties of exportation at JBatavia^ because, 

it 
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it is said, " that would be the Company's paying to' The 
themselves," How stand Mr. De Conhick's goods '- 
under the agreement? It is expressly stipulated in ^"^"gj^i***^ 
one article, "that his goods should pay no duties." 
It is argued, " that this was done to preserve sim- 
plicity in the accounts, and that it comes to the 
same thing, as the duties were calculated in the 
price." Is this proved by the ratio of prices ? On 
the contrary, the letters expressly state " the prices 
to be lowly calculated, on the basis of a peace price, 
because it was possible that a peace might inter- 
vene." It can hardly be, then, that the export du- 
ties should have been charged in the price, because 
.'the Company's goods which came to EuropCy paid 
no duties of exportation. Again, it is described in 
the correspondence, to have been the object, to save 
the costy that is, the prime cost, as I construe it— 
the expence of raising or purchasing the commo- 
dities; not a word is said of (/^//V^, which would ' 
naturally have formed an addition to the cost, if 
intended to be included. I am of opinion thctefore; 
that in this respect alalo, in the nature as well as in ^ 
the extent ot^ the contract, the peculiar rights of 
the Company wer« transferi-cd to Mr. De Canincky 
and that he is to be considered, in this transaction, ^ 
not in the character of a Danish merchant, but here 
again as the agent and representative of th^ Dutch 
East India Company, 

There is another circumstance, which is not un- 
worthv of notice, as illustrative of the uatureof this 
undertaking. In the contract with the different 
ships, which are to be employed in this service, Mr. 
Dt Conihck stipulates, " that they shall not be sub- 
jected to greater ex pences, than the ships of the' 

Dutch East India Company are accustomed to pay." 

k4 It 
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Tiie It is clear from this article, that these ships vreic 
..L-!!!!^' expected to enjoy ^XBatavia^ all the exemptions of 
, '"^"fi^^**' the Company's ships. Tiie charges of the cargo arc 
to be borne by the freighters, and those of the ship 
by the owners, but with a provision, that, *' if 
greater disbursements are demanded for the ship, 
than are usually paid by the Dutch East India 
Company's own ships, such disbursements ihall be 
for the account of the freighter, but without de- 
ducting from the freight." I cannot but infer fronx 
this expression, that IMr» De Cojunck did expect, by 
virtue of his agreerfient, that more would not be de- 
manded; and that if any such demand was made^ 
it would be only by the mistake or perverseness of 
the Company's servants in Batavia^ which might 
easily be rectified m Europe; for it is not to be con- 
ceived; that he would engage to pay the same 
freight at all adventures, whether he was loaded 
^ with foreign duties or not. All this looks like the 
handing over to Mr. De Coninck, pro hac vicCy of 
the peculiar rights and privileges of the Dutch 
East India Company — an appointment and surro- 
ga£ion of him, under circumstances of dire necessity, 
fis a substitute and representative of that body. 

Jt is argued, that " Mr. De Coninck had no mono- 
poly,'' because other ships have appeared to have 
been trading there, on the account of private mer- 
chants." But it "is fo be remembered, that Mr. Z)e 
Coninck in his letter rppresents this trading of pri- 
vate unauthbnzecl merchants as practicable only in 
a very precarious and limited degree — not much be- 
yond what may he su.pposecl to have existed before, 
in the shape of private aijcl irregular commerce. So 
that the Company s trade ma^'be conveyed very con- 
sistently with this exception t,(;> '^U.'D'e Coninck ; 
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for no monopoly, so understood- as to exclude all The 

trade, ever existed m practice, on the part of the . 

Company itself. There is besides a circumstance ^"^^^^ 
too significant to bt overlooked in a letter, of his 
agents (a) in IndWj directed to Mr. De Coninck in ^"^eKuiT^ 
Europe^ and dated ^9\\\AugA79'i* , They complain 
of the private trade carrying on 2it Batavia^ and the 
interposition of straggling adventurers, " which 
come and run off with the profit which ought to 
belong to them;" and then observe, " we think it 
might be prevented, by the prohibition inentioned 
in our principal's letter of the 5th oi March, re- 
specting the exportation of Batavian produce with ' 
no other ships than those of our principal; and then 
these J5ew^flj/ speculators would be obliged to come 
to us for freight; we have not yet seen, or heard, 
of such a proiiibition taking place." From this pas- 
sage it appears, that Mr. De Coninck had meditated, 
if not applied for, an actual monopoly; whether 
the application was actually made, or with what 
success, does not appear, for none of Mr^D^ C<h 
ninck's letters to his agents or supercarrgoes in 
India are produced. It is not to be inferred, that 
he did not apply, or that it was not granted, merely 
because the agents in Lidia had not yet heard of it 
They repeatedly inculcate the necessity of it: They 
talk of a .resolution of the government in their 
favour, which they hope will produce great effect 
on foreign ships. 

Upon this view of all these circumstances relat- 
ingto the contract, it is difficult not to say, that it 
was, in effect, ahanding over of the peculiar privi- 
leged commerce of the Dutch East India Company 
to this house, with the difference only of thejgoods 

being to be carried to Copenhagen. Can it b« said, 

that 
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. The, that Mr. DeConinck is in such a transaction carry- 
__!^]!1^* ing on the trade in the mere ordinary character of 
Augutttsth, uDojiisk merchant? Is he not exercisins: the pecu- 
liar and appropriate privileges of the Dutch East 
India Company? These privileges are tlirown into 
his lap for a valuable consideration indeed, but 
Btill it is the privileged trade oi\\\t Dutch East^ 
India Company, carried on upon such a footing, 
as was allowed to no other man, or body of men, 
but that Company. 

It is no matter of surprize, that the Committee 
felt the necessity of apologizingin thepreamble, for 
such a total transfer of their rights to a foreign mer- 
chant. I observe, that the servants of the Company 
\n India, seem to have viewed the undertaking with 
greatjcalousy, as a strange mode of doin^ the busi- _ 
ness, not of Mr. DeConinck, but of the C'ompany 
itself. " We could not have expected," say his 
agents in Batavia, in a letter of 4th April 1 798, 
*' to have met with so many unpleasant circum- 
" stances ; in every ^vay we are unable to come to a 
" good understanding with the Company's servants, 
" from the highest to the lowest, for they get no- 
" thing by us, but are deprived both of their privi- 
" leges and fees. The expedition is suspected, and we 
" are looked upon, rather as spies of the Commit- 
" tee, than as supercargoes to our principal." 

In the next place, the mode, in which this con- 
tract is to be carried into execution, is by sending 
agents to reside in Batavia, as long as the contract 
might render their presence necessary ; and these 
agents seem to look with satisfaction to a protracted 
bll^ifimf^^^ stay; for they write (a), *' It gives us satisfaction to ' 
hear you have increased your contract, we hope we 

shall enjoy this benefit, wixilst the government 

continues 
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continues .to deliver produce, and we have ships ^ tii« 

for It The governor and servants must have re- — 

ceived their instructions, to attend to the requisi- ^''^Jf*^ 
tions of these agents, so constituted the agents of 
this great house of trade, at Batavia. — Part only of . 
the correspondence from these agents is exhibited; 
it is clear, that a letter written by them on their 
first arrival, perhaps the most material, is not pro* / 
duced. The first that is produced, of the iSthFeb. 
1758, is manifestly written after some residence in 
that place. No part whatever of Mr. De ConincV% 
correspondence with them is exhibited, though, as ^ 
I have mentioned, an important p^per in one of 
them, relative, to the absolute monopoly, is adverted 
to,, in one of the letters from the agents in India. 
These agents are addressed to Messrs. Nun and ^ 

'SpecM of Bataviay who have authority, in case^of 
death to nominate other agents, on behalf .of the 
principals, yet no correspondence with these gen- 
tlemen is prodiiced. These agents are sent to reside 
m the country, during the fulfilment of this gigan- 
tic contract, to carry on a regular business of ex- 
port, oh the part of Mr. DeConinck — rivalling thai 
which the Dutch East India Company could have 
carried on by its Indian servants. Is this house of 
trade, so settled in Bataviay and with such appear- 
ance of pei-manency, a circumstance totally insig- 
nificant, in fixing a Dutch character of domicil on 
this transaction? I know, that a residence of agents 
in the enemy's country, has hot been held generally 
to impress tht character of that country, upon the 
transactions of principals resident in a neutral 
country, where the transaction itself has bben in 
other respects perfectly neutral. The neutrality of 

the trade tfhall prevail against the eflPect of that 

circumstance. 




* 
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The circumstance. But where, the trade itself cannot 

claipi^ to be so considered, and is earned on from 

4Mfirijnsiu, the enemy's country, by agents representing the 
principals therein, it should seem, that the mere 
personal residence of the principals elsewhere^ 
Avould hardly protect such a trade, so conducted, 
from being considered as the trade of an enemy. 

This is the view which I am inclined to take of 
this contract, with respect to the motives which 
gave it birth, with respect to its substance, and 
the mode in which it is carried into execution; and 
I collect the particulars which compose this gene* 
ral view, from the : evidence, without calling in 
. question the truth of any part of it as represented 
by the claimant To a severe judgment,, some ob- 
servation^ might naturally occur on the evidence 
itself, ^o man can say, that the unnatural size, 
and magnitudi? of the undertaking, does not throw 
something of a strong improbability upon it, as 
the undertaking of one single mercantile house^ 
whatever its opulence may be ; and if other indi- 
viduals are supposed to share in it, the national 
character of those individuals might be an object 
of just curiosity. There is a great mass of corre- 
' spondence produced, but the correspondence of 
Mr. DeConinck with his agents in India is wanting. 
The correspondence with Messrs. Neun and Specht^ 
two Dutch persons of importance in tlie colony, is 
also not produced. It has been said^ the letter of 
introduction was enough ; scarcely so, I think, 
considering the large part, which these gentlemen " 
were to take, in superintending, advising, controul- 
ing, and nominating, in case of vacancy, the agents 
of Mr. De Cmiincky that were to be stationed iu 

Batavia. It is scarcely possible that such func- 
' tions 
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tions should have hecn delegated on the one side, The 

or accepted on the other, in so very simple and ^ \l 

siuinmary a manner, respectinga transaction of such ^^^^^^ 
enormous bulk and responsibility, as this is. An- 
other circumstance not entirely unworthy of obser- 
vation, is, that the demand of payment is nojt made • 
on the part of the East India Company for these 
cargoes, though distressed for funds, till long, not 
only after the seizure, but after the term, apparently 
prescribed by the contract (a). These are circum* 
stances, of which an adverse use might be made, 
by a judgment disposed to give unfavourable inter- 
pretations. . But looking at the full attestation, 
which Mr. De ConiwcA has made, and to the expla- 
nations given by his counsel, I am not disposed to 
dwell on such points with particular jealousy. I. 
take Mr. De Coninck's facts upoii his o\Vn repre- 
sentation, accbrding to my understanding bf the 
fcvidencc ; I apply to those facts, what I conceive 
to be the law. The representation of fact is, that 
this is the execution of a contract, between the bel- . - 
ligerent and a neutral tnerchant, framed under an 
admitted and avowed knowledge of the distress of 
that belligerent, occasioned by the superiority of 
his adversary's arms — that it is a transaction foun- 
ded on that distress, as the sole ground, on which 
the contract is professed to be entered into, on the 
part of the enemy, and on which he is invited and 
Urged to it by the neutral— that^lt is entered into, 
with a declared intention, on the part of the belli- 
gerent, to relieve himself from that distress, and 
\vith a perfect knowledge of that declaration, on 



*» 1 



(a) In the first contract the payment was to be made, one moiety 
at thre« months, — the other moiety at six months, after intclli- 
geBG« received • " goods being delivered at BatarU, 

the 



\ 



14f CASES DETERMINED IN THE 

Tii« the part of the neutral merchant, who not only 
"^ * acts upon that declaration, but himself urges the . 
^H^^^^ necessity, and represents this contract, as the only 
mode which can afford any jSrospect of relief— 
That a contract framed upon this basis, is in sub- 
stance, a substitution of Mr, De Coninck in the 
place of the belligerent, with all the rights and 
privileges of a peculiarly favoured,corporation, be- 
longing to the belligerent country—and lastly, that 
the mode af its execution, is to be conducted by 
agents, stationed in the enemy's foreign settle- 
ments, where foreign merchants are not ordinarily 
-permitted to reside, there to act as merchants, in 
the continued exportation of cargoes of immense 
value. 

These are the facts of the case — It will belcmg I 
presume to another tribunal to decide finally upon 
them; but it devolves upon me, to exercise my 
judgment upon them in the first instance. I should 
be unworthy of the trust reposed in me, if I did 
not feel the painful caution, which the magnitude 
' of the interests concerned ought to inspire. But if 
I judge rightly, it is rather the magnitude of those 
interests, than the difficulty of the question, which 
produces that effect. However, meeting the exi- 
gencies of my duty, with the firmness it becomes 
me to collect, and under the support I derive from 
the knowledge, that any errors of mine will bf 
rectified elsewhere, I must declare my conscien- 
tious judgment to be, that these contracts, so 
framed, and upon such views, are unlawful con- 
tracts, and that the property engaged in the per* 
formance of them, is subject to condenmatioii. 
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THE FRIENDS, Bell Master. ^^^l^ 

(Instance Court) 

fl^His Mras a case on a demand for wages, on the ^'^^^'^^ 

part of a mariner who had sailed in the ship mariner cap. 
from Newcastle^ and hadheen captured and taken ship, taken om 
out, and sent to F/'vncc; the ship being afterwards *we'wiiibt 
re«taken, and carried on to the port of destination. lecaVt^ei!^ 

brought tuth* 
' ^ port ot her 

ji gainst the demand, it was contended — That the <4e»tiiiatiMn.-j 
right of the mariner, had become extinct l)y the 
capture ; that the freight ultimately earned, was 
earned by the subsequent services of the crew, in 
which this man bore no share ; that he had failed 
to perform his part of the contract^ which was to 
return with the vesseL 

On the other side^ Laurence. — There is no doubt 
that tliis man performed all the services in bis 
power; But the point of law is pressed against 
htm: No determination is produced W this ques<* 
tion, and therefore we must advert to what appears 
to he the equitable principle of the case. . By the 
services which had been peiformed, an inchoate 
lien wa^ obtained; but capture ensued: If the mat* 
tcr had ended here, the claim for wages cauld not 
be sustained; but the whole interest being reco- 
vered, all the burdens before attaching on the pro- 
perty revived. It is said, the man has not shar^fi 
the benefit of the re-capture; so nijuch the moi-e 
unfortunate his condition. He was carried a pri« 
iosxpc intx} France, and has suftered imprisonment, 

in 
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The in consequence of his connection with this ship- 

IISN DS 

*■■ On what principle of justice can this additional ca- 

^ifiui.^^' lamity be pressed against him, to work a total for- 
feiture of the right, which had accrued to him. 

Court. — What is the exact sum that is de- 
manded ? The arguilient goes only to wages up tor 
the time of capture. 

[The Icing's Advocate. — The petition claims the 
whole.] 

Judgment. 
^ir IV. Sfott. — This is a case of private hcardshijl 
arising out of the events of war. THe question iot 
nie to consider is, whether the la\V can afford the 
remedy which is prayed. The engagement wa:$ for 
the run from Newcastle to London and back. Tht 
ship sailed on the 20th of ---^^ — , and was captured 
on the 22d of the same month, off the Sporn Head, 
by a French privateer, when this man and otherr 
were taketi oat and s6nt to France. The ship was 
re- taken, and arrived it London. It is said, that this 
man was captured in the service of the vessel; s6 
he was — but it was not in that capacity, nor on that 
account, that he was Capttired. He was taken a$ a 
British subject, liable, with the rest of his coun- 
trymen, to the hazards and hardships of war. 
The owners are not indebted to him on that ac*- 
count. Nothing can be better settled, than that 
the act of capture defeats all rights and interests ; 
but it is contended, that the'fornier interest revive* 
upon the recapture. Unfortunately, there is a cir- 
cumstance in this case, which makes a material 
distinction, viz. that the claimant was not on board 

at 
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at the recapture, but'had been sent a prisoner to 
France^ whilst the owner was obliged to hire ano- 
ther person in his place, to work the vessel on the 
returned voyage. Under these circumstances, the 
utmost that could be demanded, with any shew of 
reason, would be the small portion earned prior to 
the capture, two days service, and that subject to 
salvage. . Beyond this it is impossible to advance a 
pretension; for what right can a person in capti- 
vity have, to demand the benefit of the labour of 
those, who carried the ship on to London ? or, still 
more, of those who were hired in his place for the 
returned voyage. The utmost that could be de- 
manded would be but the pittance of two days 
service, and that subject to a salvage, supposing 
that portion of interest to be revived by the recap- 
ture. But I am of opinion, that this interest, too 
small perhaps to be the proper object of a litiga- 
tion, is not legally revived in favour of this indi- 
vidual, by a recapture, which in no degree restored 
him to his' connection with the vessel y although 
the misfortune of his captivity, may well entitle 
him to th« Jcind consideration of his owner, 
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THE HOOP, MoRKEL Master. 



Ike. 17th« 

180U 



T^His was. a case, on a demand made against the TkmmsA 

Marshal, to recover the value of a long-boat, 5SIl!ulii.*for 
and best bower cable, lost whilst the ship was l^t^^ed* 
under his custody, '^hft'p^ 

Swabey stated--T\\2X the affidavit of loss had pfrtywasimdet 

•^ ^ his cuitody.— * 

been communicated, and prayed, that the Court Grwited. 
would decree the Marshal to account for the arti- 
cles which were missing. 

VOL. rv. L For 
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The For the Marshal no appearance was given, but 

the Deputy Marshal said, that though not parti- 



'^lior^' cularly instructed in this case, he could say gene- 
rally, that it was not in the power of the Marshal 
entirely to prevent depredations that might be 
made, whilst the property was in his custody; that 
. his fees were too small to enable him to provide 
means of absolute security. 

Court. — It is not proper, that such a complaint 
should be left, without an answer being returned 
to it on the part of the Marshal : The credit of the 
Court is concerned in the safe keepiiig of the pro- 
perty under its protection. If any such property 
is lost, it is at least the duty of the Marshal to be 
. prepared to shew that it was not lost by any de- 
fault of his. If the fees of the Marshal's office are 
not sufficient to enable him to provide means of 
security, it should be represented to those who 
have authority to increase them ; but it is not a 
time to rely upon such a plea, when property under 
his keeping is alleged to have been already lost. 
As the statements of these affidavits are not con** 
tradictedi I shall decree as prayed. 

Swabey. — As no answer has been given to the 
petition, I believe I am entitled to apply for the 
costs of the petition. 
» • 

Cotirt'^l am bound to decree that aUo. 
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THE FRANKLIN, Goodrich Master. ^f-*'*''. 

^His was a case of a British ship and cargo, f^'^^'^T^f' 
bound ostensibly on a voyage from Liverpool «^w«i«^ a bh- 

1 i/»i ^**^ cargo froim 

to Naples^ but captured rtucli out or that course, going imo» 
whilst going actually into eiSpamsh port in the bay wcmy/iwSrfuf. 
of Biscay. Farther proof had been directed to be wMa^i"^ 
made of the property, and of the destination.* Proof ^'3[*XabiI"^ 
was now brouo:ht iii, consisting of the affidavits of ^^s^ *'">™ ^»' 

tress &c. a re- 

British merchants, asserting the ^destination of wardofsoo^ 
their goods to Naples. Their letters of orders and ^^^ 
advice being also produced, the proof was held 
sufficient, and the property was directed to be 
restored. To account for the deviation into a 
Spanish port, it was stated in an affidavit of the 
master, " that he had met with bad weather ; and 
that, the ship becoming leaky, he was compelled 
by his crew, to make the nearest land." In oppo- 
sition to this account, it was stated on the other 
side, " that the ship was not in a bM condition; 
that she was after capture brought to Jersey with- 
out difficulty or danger." 

On the part of the captorsy the King's Advocate and 
Robinson ^rgaed — Salvage at least is due; since 
the captors have evidently rescued the property 
from going into the hands of the enemy. If the 
account be true, that the destination was really 
not to Spmn^ the owners by this deviation would 
have sustained a loss of a very valuable cargo. 
Whether it was owing to a fraudulent purpose of 
the master, or to the asserted distress, the peril 

I- 2 was 
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The was equally great to the owners : The salvors have 
^mwKtTw. ij^^jjg ^j^^ means of preventing the property from 
Vcc. 18th. falling into the hands of the enemy, and are enti- 
tled to salvage. 

On the part of the claimant s^ Arnold and Swabey 
contended — The captors having persisted to pro- 
ceed against this property as prize, cannot now in 
reason, on being defeated in that demand, turn 
round and present themselves as benefactors to 
the cUimants of this cargo. Much expence has 
been incig*red by these proceedings, and the claim- 
ants have been much injured, by the previous mis- 
conduct of the captors, and their obstinacy in per- 
sisting to carry the ship to Jersey, instead of 
bringing her, as was requested by the supercargo, 
to Falmouth. It was farther contended, in point 
of law, that the act of rescuing a ship merely by 
preventing her from going into the port of an 
enemy, was not a service for which salvage was 
(•) El Nwtno. due ; aud the case of the El Navarro (a) was relied 
11th.' 1V93! on, in which such a demand had been rejected. 



Lords, July 
18th, 1795. 



In reply, the Kings Advocate and Robinson.--^ 
The complaint of the claimant depends entirely on 
a supposition, that there was no cause of capture, 
and that there was nothing to justify a seizure as 
prize. Having seized as prize, xht captors were 
perfectly at liberty to return to Jersey, being their 
own port — a restriction to which cruizers were 
anciently enjoined in all cases to conform. It is 
no objection against a claim of salvage, that seizure 
had first been made with other intentions. Sup- 
pose a ship under enemy's colours, and in great 

distress : 



18dl. 
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distress : If a cruizer goes up, and retakes, and rh» 
afterwards finds that it was a neutral vessel^ which *^^'"'*', 
had been captured by the enemy, (for the recapture ^^J^^^ 
of which no salvage is ordinarily due), would not 
a salvage of distress be demandable? The real be- 
nefit in the present case, is great and substantial. 
If it is not in strict technical consideration to be 
deemed a case of legal salvage, the Court will at 
least allow something nomine expenmrum^ for the 
time and labour employed in bringing this valuabljT 
property to a place of safety. 

Judgment. 
Sir JV. Scott — ^The first question now before the 
Court is, whether the captors of this ship and cargo 
can entitle themselves to be considered as salvors? 
On their part, two kinds of salvage are claimed : 
First, a military salvage, as if may be termed, in 
rescuing the property from the enemy ; and se- 
condly, a salvage, in preserving it from distress, 
and peril of the sea. The vessel had met with bad 
weather, and had sprung a leak, and was at the 
time of capture, found very near St. Andero^ in- 
tending to go into an enemy's port, for the preser- 
vation of the lives of the crew. Whether the dan- . 
ger appeared so great to the privateer may be 
doubted, as it has turned out, that with the aid of 
a few more hands, they kept the ship eight days 
longer at sea, and at last brought her safely into a 
port of Jersey. There might therefore be a reason* 
able ground of enquiry, whether the distress aU 
leged, was a bonajide distress; and whether the 
ship and cargo, were not actually going as the 
property of British subjects to trade with the 

h 3 enemy. 
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The enemy. These appearances did, in my apprehcn- 
RA>KLiy. ^.^^^ afford sufficient ground of a suspicion, and 
Dec. 18th, entirely remove all complaint against the priva- 
teers, " that they had acted improperly in bringing 
her in for adjudication f ' Their conduct has already 
been justified, by the order which has been made 
for farther proof. 

The next question tliat occurs is, whether mili- 
tary sal Vcige is due, as for a rescue from the enemy? 
I think it i:> not. No casL lias been cited, and I 
know of none, in which military salvage has been 
given, wliere the property rescued was not in. the 
possession of the ertcmy, or so nearly as to be cer- 
tainly and inevitably under his grasp. There has 
been no case of salvage, where the possession, if 
not absolute, was not almost indefeasible, as where 
the sl.iphad struck, and was so near as to be vir- 
'^ tually in the hands and gripe of the enemy. In 
such cases, the same hazard is incurred by the sal- 
vor, and the same reason exists, to hold out a 
stim^^lus to recaptprs. But in this case there was 
no enemy to encounter. The danger to the parties 
was contingent only, and though probable to oc- 
/ cur, had not actually occurred. The case- which 

has been cited in argument, does in point of 
authority apply. It was the case ofa^^7m>A ship 
coming from New Orleans, ignorant of hostilities, 
which had lately commenced, and going into the 
port oi Bourdeaua\ where she woulcf undoubtedly 
have been confiscated. A claim of salvage was set 
up on the part of sl British cruizer; but the Court 
said, " No — the danger was something distant and 
eventual; you had no conflict to sustain, as well 
might you demand salvage for giving the first 

information 
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iiifortnation of a war. On the same principle, a tii« 
British man of war, on tlie breaking out of hosti- ^^^^^^^' 
lities, might seize a whole fleet going, ignorant of ^^^^^f *^' 
the war, into an enemy's pr,rt, and set up a claim 
of salvage against them." On the authority of that 
judgment, the claim of military salvage cannot be 
sustained. 

Then it is 6aid, " if that will riot support the 
claim, there is another ground-«-that of salvage 
from distress ;" to which it is objected, that all 
plea of merit on this ground is done away, by 
bringing the vessel out of hef course to adjudica- 
tion, and by other circumstances of misconduct. 
As to the first part of this answer, that the seizure 
was made alio intuitUy I should not be disposed to 
hold that sutficient to defeat the claim. If ackp- 
ture is made with an intention of prize, and the 
ship turns out to belong to a friend, there is no 
reason why the original but mistaken intention of 
the captor should defeat any salvage interest, that 
might arise from other circumstances in the case. 

The next question is, whether the claim is de- 
feated, by bringing the vessel so much out of her 
way? Certainly, if all the circumstances attending 
the original situation of this ship, were to be put 
out of consideration, the captors would appear- 
highly blameable for bringing her back, instead 
of helping her on her voyage : But the Court can- 
not forget, that at the time of capture, the ship 
was actually going into a Spanish port, without 
any apparent excuse for so doing, and without 
sufficient documents of property on board. The 
captors had a right to bring her in as a prize. In 
this point of view, the bringing into Jersey y the 
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port of the privateer, and as such, the most con- 
venient port to the captors, was not improper. If 
this does not defeat the right, the Court has only 
to consider, what is the nature of the service per- 
formed. It is that of sending on board a number 
of men, and bringing the vessel and cargo safe 
into port. This, it may be said, is no more than 
an act of humanity! so ar^ all services of salvage, 
acts of humanity; but still they are such as the 
policy of the law considers as entitled to reward. 
It is a service of putting on board fifteen men and 
taking out five; that is, in fact, of lending an 
additional supply of ten men, and bringing the 
vessel and a valuable cargo into a port of security, 
vfhtn both were going under a conceived necessity 
into a port of the enemy. It is a case of no very 
high mprit, but I cannot say, it is a case in which 
no service has been performed. The convenience 
to the claimant is something diminished by 
bringing her to a distant port; but, as I have said 
this is justified by other circumstances, I must con- 
sider it in the same light, as if the property, which 
is very considerable («), had been brought to any 
other port, to which the parties would have had no 
reason to object. I shall dirpct the expences to be 
paidi and allow a salvage of 400/. 



'T 
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THE LORD MIDDLETON, Moftrie Master. ^^ioT' 

^His was a case of a recapture made by the Maria ^pmrf- "* 
privateer, in which a claim to a share in the i^^f^^j^J/^JlJ! 
salvage was advanced on the • part of the King's '*^^J^*^**** 
armed cutter the Viper, oti an averment of being in 
sight. The facts were, that the Viper being on a 
cruize, a strange vessel hove in sight ; the Viper 
cfaaced, and came up, and found it to be the pri- 
vateer Maritty the actual recaptor; they then 
parted, the cutter standing to north-west; the 
next morning the Zorrfil/^V/rffef on appeared in sight 
at a considerable distance; the Viper stood to and 
reconnoitred, and then stood p^; the privateer 
came up in another quarter, and by the use of her 
sweeps, the weather being a perfect calm, suc- 
ceeded in getting up, and took possession. It was 
not till some time afterwards, that a claim was set 
up on the part of the Viper. All the Avitnesses 
examined from the Lord Middkton agreed, that 
the Viper, or an unknown ship in that direction, was 
seen from the Lord Middleton ^t the time of capture 
and four hours afterwards, but standing on a con- 
tnuy course. 

On the part of the Viper, the King's Jdooeate 
and Robinson. — ^The Viper was actually in sight, 
and seen by the enemy at the time of capture; 
this is the circumstance, which is always consi- 
dered as most material to establish a case of con- 
structive assistance; in opposition to wliat is 
alleged, ** that she was standing in a contrary 
direction,** it is to be recollected^ that there was 

an 
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'Hie an entire calm at that moment, and therefore that 
MiDDLLTON. no elongation of the vessel's course took place, by 
Jan i2ih whicn the prospect of assistance could have been at 
1^1- all diminished. 

On the other side^ Laurence and Swabeif. 

Judgment. 
SirfF.S'cott. — I think the claim on the part of 
the Viper cannot be sustained. It i& hardly neces* 
sary to state, that in cases of this sort the burthen 
of proof lies on the party setting up the claim of 
joint capture. The witnesses examined in prepa- 
, ratory, say only, " That there was a one-masted 
vessel in sight, at a great distance, but that they 
did not know what she was." An allegation has 
been given in, on the part of the Viper, stating^ 
that the Viper was on a cruize oflf Belle Isle, and 
on the 22d Ju?ie came up with the Maria^ and 
stood off again to the north north-west," being, as 
it appears, employed in carrying dispatches to Lord 
St. Vincent. From this circumstance, a presump- 
tion arises, that she would use all the expedition 
possible in pursuing her own course. The next 
morning, this capture was made ; and the first ques- 
tion is. Whether the Viper is the vessel that was 
seen from the captured vessel? — whether the Jden- 
tity of the Viper is proved? If any witness had been* 
examined from the Viper^ under release, who saw 
the whole of the chace, that might have proved 
this part of the case; but no such witness is pro- 
duced : The fact of identity is left entirely bare, 
and destitute of proof. The witnesses examined, 
from the captured ship, say, " That they saw, from 

on 
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on board the Lord Afiddleton, a vessel, at a great The 
•distance, but that she could hardly be seen on Middleton. 
board the privateer." They saw a ship at a gixat "TaTisihT 
distance, but, whether jit was the Vipti^ or not, ^*^^' 
they cannot say. Nothing takes place to ascertain 
the identity. The Viper does not come up, but 
pursues her course; and it is not till some time 
afterwards, that, on meeting the Maria again, a 
claim to 'share in this capture is asserted. The 
identity is left to be made out by inference, which 
is not the way In which so material a fact ought 
to be established. But if that fact was proved, 
allowing the Viper to have been the ship in sight — 
still, when I take into consideration that she had 
before reconnoitred this vessel, and had actually 
stood off on another course; without laying down 
any general rule to govern all cases of ships steering 
a contrary course, I may venture to say, that to 
pronounce for the interest of such a claim as this, 
would be to carry the interests of joint capture to 
a greater extent, than has ever yet been done. 
There is no animus capiendi even to be presumed in 
this instance. It is a much stronger case against 
the title to share, than that of ships unconscious 
of the capture, which is going on, or of ships 
steering only by accident a contrary course. — This 
is a case of voluntary and deliberate dereliction. 
On both these grounds — That the identity is not 
proved; and secondly, That the claimant in joint 
capture had actually reconnoitred, and re^linquished 
ail purpose of making a capture, I am of opinioni 
tkat this claim cannot be sustained. 
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^tsoT' THE ELEONORA CATHARINA, 

Kreagh Master. 

iSS^mo- T^w^s was a case of a Russian ship, taken on a 
pcr^ taken out voyaffe froiTi Archans^el to London by a French 
none! the pHvateer, and retaken by a British cruizer on the 
Vittmdions, 7th Deccinbcr 1 800. 



•rer-nilcd. 



On behilfofa claimant of part of the cargo, Ro- 
binson contended, — That salvage on the recapture 
of neutral vessels had been allowed during this 
war, on particular grounds only, and in deviation 
from the former practice. That the special reasons 
for this alteration, stated by the Court in the JVar 
Onskany [2d Adm Rep. p. a99.] were the irregular 
and rapacious proceedings of the French cruizers, 
and the French Courts of Prize; under which, it 
was almost morally certain, that every vessel would 
be condemned, without respect to the rights and 
privileges of a neutral character. That in this case, 
the same reasons did not exist; since it had ap« 
peared, that a more regular course of proceeding 
had been restored; and more especially, since this 
capture was made subsequent to the convention 
between France and Russia; under which it could 
not be supposed, biit tliat the interests of the RuS' 
sian merchant would be protected. 

On a suggestion, That a quantity of oil had been 
thrown overboard, to lighten the ship in a state of 
distress, it was prayed, that the Court would 
direct an avemge restitution to heimde pro rata of 
the whole property. 

Judgment. 
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Sir fF. Scott. — It IS certainly true, that the stand- QatuUiva^ 
ing doctrine of the Court has been, that neutral "^wTttoT 
property taken out of the possession of the enemy, ^•^ 
is not liable to salvage. It is the doctrine, to which 
the Court has invairably adhered, till it was forced 
out of its course, by the notorious irregularities of 
Xhit French cruizers, and of the French government, 
which proceeded, without any pretence of sanction 
from the law of nations, to condemn neutral pro- 
perty. On these grounds, it was deemed not un- 
reasonable, by neutrals them selves j that salvage 
should be paid, for a deliverance from JFVenaA cap- 
ture. The rule obtained early in the war, and has 
continued to the present time. Jt is said, that a 
great alteration has taken place in the French pro- 
ceedings; and that we are now to acknowledge a 
sort of return of" Satumia Regno J^ This Court i^ 
not informed, in a satisfactory manner, that any 
such beneficial change has taken place in the ad- 
ministration of Prize Law in the tribunals of 
France; and therefore It will continue to make the 
same decree, till the instructions of the Siiperior 
Court shall establish a different rule. As little can 
the Court attend to the capricious and fleeting po« 
litics of Russia^ at that period, under which, it is 
said, this property would have been protected. 
They were, probably, unknown at the time; or, if 
known, it is not very likely that they would have 
availed the claimants, who were bringing a cargo 
of oil, tallow, and hemp to this country, which was 
then to be taken, under such a situation' of affairs, 
as the common enemy of Russia and France. With 
respect to the oil, which is said to have been 

thrown 
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The thrown overboard, it must be referred to the Re- 
Cathawina. gistrar and merchants, to report, whether anv or 
what part of this oil was thrown out, for the 
benefit of the ship and the rest of the cargo. 

Salvage decreed. 



Jan. I'.Uh, 



1802. 



THE APOLLO, Bottcher Master. 



Contraband.— 'T'his was a qucstiou rcspccting a quantity of 
leiautionon hemp, being the produce of i2ii£s/tf, -and the 

SiViMrA^ property of a Russian merchdjit, taken on board a 
p^ucTotRus- Prussian ship, on a voyage from Idebau in Caur- 
■*' and lire j^^^ jq Amsterdam.'' 

property ol « 
Rowian mei- 

traLtZ. For the captors^ the King's Advocate andRobinsm. 

h^'dtf^^n — Hemp is now, by the law of nations, considered 
fathe vLJ^^^ot »^ contraband, unless protected by the particular 
•noOierooon- relaxations which have taken place, or by special 
articles of treaty. The hemp in question is not so 
protected, but stands on the general footing. The 
relaxation which has given greater privileges to 
neutral commerce, was introduced in favour of the 
exportation of the produce of neutral countriesi 
being also the property of the merchant of the ex- 
^ porting country, and exported in ships of that 
country. Where either of these circumstances are 
wanting, articles of a contraband nature rev^t to 
their general liability to coafiscation. In the pre- 
sent case, the hemp is not so documented, as to 
shew it to be even the property of the exporting 
country : It is described, only at large, " as neutral 
property !*' Under that description, it might ba 

the 
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the property of a Dayiish merchj^nt, and as such, "ni* 
would be contraband, by the direct teims of the '^^*^* 



Danish treaty. On this fact, at least, farther proof •^•*- ^*^ 
must be exhibited. But, independent of that fact, 
it is submitted, this hemp is confiscable — as not 
being exported in the ship of the exporting coun- 
try. The relaxation was introduced, principally in 
favour of the navigation of neutral countries : It 
was accordingly required, not only that the cargo 
should be the produce and the property of the ex- 
porting country, but also that it should be exported 
in the bottoms of that country. In the Jonge 
JPieter (a\ which was a case ^f hemp, the property (•) Ad«. Kan 
of Prussian subjects, exported from Konifigsberg Lordi, April 
to BourdeaujTj on board a £>2//cA ship, this principle 
was distinctly averred in the printed reasons of 
appeal. It is true, indeed, that ca^e Was restored, 
butQot in opposition to this mode of reasoning. ' 
Dutch ships had t>e6n particularly privileged bj 
the treaty of 1674, to trade to ports of the enemy, 
even notwithstanding they had contraband on 
board. Owing to th»t circumstance, the cargo 
being otherwise free, except on the ground that it 
was not on board a Prussian ship, might be consi- 
dered to derive so much protection from the privi- 
lege of the vessel ; since Dutch ships might be 
taken under the treaty, as privileged to carry on 
3uch a tra4e, and might be considered, therefore, to 
this effect, as the ships of any coyntry from which 
they were going, |n anotlier ca^e in the lasl war, 
^Iso, in tlie Maria Pefr9ncUa{b\ it must be admit-. (>)idflLi7«L 
ted that Russian hemp on board a Prussian ship, 
was lestored. But in that case the cargo was going, 
^J^ was also the Jonge Pieter, on a destination to 

Bourdeaux, 
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Th* BoUrdeauTf which is a mere mercantile port The 

L difference of destination is a material circumstance, 

"^Tio!?^ distinguishing both those cases from the present 
•case — in which the hemp was going to Amsterdam^ 
the enemy's principal port of naval equipment. 
Oh these grounds, the restitution which took 
place in those cases, will not conclude the present 
question. On the original principle, under which 
- the relaxation was introduced, this hemp is subject 
to confiscation. 

On the other sidcj Laurence and Szvabey. — The 
cases which have been cited, are directly in point; 
and the distinctions which have been attempted, 
are not sufficient to defeat the application of those 
precedents to the present case ; under the authority 
of those decisions, the practice has continued, in- 
variably to this day ; no instance can be produced, 
in which articles of a quality bordering on contra- 
band, but otherwise privileged under the relaxa- 
tion, have been held to be confiscable^ merely 
because they were not on board a ship of their own 
country. If was fatthfer contended, that the i?iw- 
Mtan treaty, which had been signed in June 1801, 
previous to the sailing of this vessel, was to be 
taken as removing all doubts on this question, if 
any could otherwise have been entertained; since 
in that it is expressly declared, ^ that such articles 
shall be free, in neutral ships.^ This difference, it was 
said, was observable between the present and the 
former treaty, that the former only stipulated for 
the freedom of the navigation of Russia^ whereas the 
ttrmswerestudiously extended in the third articleof 

the 



High Count op admihaltt, i^j 

the present treftty to the ctmimertti as well a$ the hm 
navigation. „ , 

// tt?« replied^ — ^That the terms " neutral ships^ iiw. . 
tnust be taken, obviously, to mean only the ships 
of the contracting country, which should be then 
neutral as not engaged in the wat. 

Judgment^ * 

Six fF.SlcDtti"^T!h\9 is the case, of hemp^ being 
Russian property and produce, put on board the 
ship of anotherneutral country^ and destined to 
Amsterdam. Hemp is certainly liable to be consi*' 
dered as generally contraband; but in lelaxation 
of the strict principle, the general rule now pre* 
vailing, i% that being the produce and property of 
the exporting country^ and going in a vesstl of 
that country^ it is not liable to confiscattoiL The 
question is. Whether, if it is put on board the ship 
of another country, that circumstance ^one will 
defeat the relaxation, and leavi it unprotected to 
the consequences of its general character^ The 
treaty lately concluded with Russia must, I think^ 
be laid out of the case. The argument has admit'* 
ted, that the more ancient treaty included the 
navigation only : It is said, however, that the late 
treaty expresses commerce also, as well as naviga- 
tion; but as I understand it, commerce connected 
raith the navigation: The extension of the terms h 
only a more accurate expression of what was before 
implied. The terms of the other articles of the 
treaty convince me, tliat this is the true explana-^ 
tioa. The second article stipulates, ^^ That the ships 
tf the neutral power may, 5c."*-then comes the 
expression on \^hich the distinction is raised, '^on 
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board oeutral ships ;^' that is, Mps of either of the 
contracting nations^ btwg tietitral: as it is expressed 
in the Fretich version of, the same article, " Sur ks 
vaibscaux ncutres/* If the question rested on this 
point, I should, without hesitation, express my 
opinion, that no privilege is conveyed to the mere 
Russian proprietor of the cargo by this treaty, that 
cargo being conveyed by a foreign bottom. Al- 
though the present question does not depend on 
this treat^^i it may not be improper for me to say, 
in ^iwwerk) what has been advanced,; as the just 
interprrfationof that treaty, that, in my apprchcn* 
sion^ it 'h perfectly clear that the terms do not 
poipt tO! any thing, but what is confined within 
thenaviga^ibn of the two contracting countries. 

Theqoestioo, thciiy being abstracted from the 
ttredtyv is, Whether hemp, being the produce and 
property of the country, but put on board the vessel 
oftfitv'othe'r than the exporting country, is liable 
to coil(ii6ation ? Reference lias been made to the 
(a)Adm.yoT. casie oftlie Jongt Pi&tar Cxi), in which it was de- 

l?th. 1781. \ ■'' 

Loidi. April cided^ that this circumstance did not render it lia- 
ble to'be considered as contraband. In that case, 
faelkip being JPrz^^; property, was put on board a 
'Dutcii%\(\\^s and sent to Bourdeaux, It did not ap- 
pear of wiiat country the hemp was, but it was 
ktronglyargued, that, by the old rule, contraband 
afteeted the ship as well as the cargo; that the re- 
laxation whidi had taken place, was introduced in 
favour df the ship, and as a concession to the na*- 
vigation of neutral cduntries^ when employed in 
the exportation of their own produce dt manu6(C^ 
tui^s ; thut cases wliicfa did not fall within the 
reach xtf this principle, were still subject to con? 

demnation. 
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three cases: were relied on,i-<he Sanctis$imo Sacra- 
mehta(n); tlic (?ae«fe Vreeie^b); and the Juffrm ^'^^^ 

: Otii^the part of theckimants it was contended, irso. 
tKatithc relaiiatioif was not; so restricted, as was ^rdlfj^lS; 
ftsiWttd on A« 4>ther side; that the old rule was *^®*- 
deprarted^iVm^^ and, by the modem rule, neutral 
Bievdiants we^at liberty to ex port' the produce of 
thei? own dcftlritry, 0n their o'wfr account :-^That 
this beihgiHltbw^d^' there was no reason why it 
might not be in other ships, as well as those of 
their -own conntryj it being equally in the course 
of their ordiniry commerce so to do. Of the eases 
cited it was said, that the first was a cargo of JBo* 
^7261^ produce, sold to a merchant of Gema; it 
Was therefore Bologna hemp, going on Genoa ac- 
count, and liable on that ground to confiscation^ 
The second was a cargo of wheat, sent by a Swede^ ♦ 
who is by treaty disabled from carrying wheat. — 
A vehicle therefore was used, which it was unla\i^ii[ 
to use; and the total disability of the ship tocarr^ 
such a cargo, put tlie cargo into an unlawftil statei^ 
The third was a cargo of timber from Dantzic^ 
which could hardly be, and was proved not to be. 
In strictness, the produce of the territory of IWw/- 
«ic, but of the neighbouring kingdom of Poland{d). 
These are cases in which the vinfs^vpurable deter- 
mination proceeded upon grounds that have 

(<f) In t^e Court of Admiralty, the cargo, of the J^nm Wolfetka 

was condemned as conhvband if ar^ttif 8, 17Sl^^--On appeal,' that 

.iMlence was rrwrstd, and the cargo decreed to be restoled, JMf 

• IS, 1 7S2.— The Court^f Appeal coQceiTing that DwUxic^ though 

a free city, being within the immediate protectioiiof Pobfuf, wm 

entitled to export such a commodity at oneoTiltown products* 
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nothing in common with theprt^ent caae.^^Bat 
the case of the JoMgt Pieter w«5 exactly parallel, 
being the caft^ of a cargo of hemp on board a- 
foreign ship. On that occasion, the Court tJlought 
there ought to have been stronger proof that it 
was Prussian produce; but decreed the cargo to be 
restored.~That case went up to tlie Lords, where 
the sentence of the Court of Admiral^ was 
atlirmed. It is thereibre a direct precedent binding 
on this Court; and in conformity to that autho* 
ritv, I shall direct this carso to be restored. 



On the part xf tite captdn, it was then urged*** 
That the property was not proved ; that the hemp 
was not so documented, as to justify the captors in 
releasing the cargo, without briogii|g it to adjudi- 
cation ; that at was described only as ^* for neutral 
account,^ which it might be, and yet be liable to 
condemnation; that the- presumption was strong, 
against its being Rusfsian propeity, as it was noto- 
riously the practice of /2tf^ianmerchants4o export 
very little on their own account;— that^ oh these 
grounds, the captors were, «t least, entitled to 
their expences. 

. On the other side, it was contended— That the 
proof had been pronounced suflicient, inasmuch as 
.the Court had expressed a disposition to restore on 
the original evidence. 

Ccwr//— It is the case of hemp, wliich is not an 

4nditterent article, but protected from confiscation, 

only by befng proved to be tlirproperty and pro* 

Xiuce of the exporting country. The presumption 

' that 
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that it is the produce of iSto^'n is strong, from its The 
being exported fr(Mn that oountry^ of which it is a 



staple commodity. But the presumption of pro- ^*^^^' 
perty anting from that circumstance, is very weak. 
I tis. the ordinary pnctioe of all countries, to ship 
artidoi vegr often on account of foreigners. .*The 
presvmptioit in this case is still weaker, from the 
circumstance mentioned in the argument, that it is 
the kpomi course of trade of Russian merchants, 
not to be, in any great degree, the exporters of 
their own produce. As to hemp particularly, it is 
notorious, that the greater part of that which 
comes hither^ is bought up in ifta^ki, and paid for 
there. Theti what is the proof on board? Merely 
that it is ** for neutral account r That is Hot snffi^ 
cient to express i^ title to the privilege which it 
claims. If it belonged to merchants of any other 
country, exporting articles of this description, and 
not the produce of their own country, it would be 
contraband* Then what had the captors to inform 
thenv that it was not liable to seizure ? There 
coul4 have been no more than the master's repre* 
sentation, and that not on oath, and not supported 
by the ship's papers. . Considering that it is not $in 
indifferent article, that it is absolutely necessary 
the property should be stated, to entitle it to be 
considered as innocent, and that no sufhcient 
'a(%oulit is given of the property, I think it i^ a case 
for ferther proof. 

* Farther proof being admitted, the cargo wai 
restored, on payment of cap tor^s expences. 



I . 



M 9 



1«S 



CASES DVrfiRMINED m THf-; 



■^TJi*^ tHE CHRIStmA MARIAf, Iti^Kftocs Aia$ler. 

!i«*'prol!^/tyof TP^^^ ^^'^^ ^ ^^® ^^ "^ cargo of 'pitch and tar/ 
chtnf ^ndT^^^^ being the product ttf ^&kUi HaA «h^ pf 5pe!<ty» 

j>rod 'ce of (if a SzvedisA mtifditot, tateen ^rt- board * Swedish 
oplvojage^ iship, on a voyage from Stcckh^hA V^ Btoekzieif, 

from bu'ccicii to j ^, <■«**/% 

a Duich pen, -« ^gf. 2, 1 800. .... 

^^;^J^,,f'^^"ff;.l Restored (fl). The ^:ip«nceM)f takittg the dtpck 
r.oi contrubaud, gitious wcfC aIlo<v«d-to thc captof; 

—restored. * 
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Feh 2d, 

mo2. 



THE VRIENDSCHAP, Babekds Master. 



wcnce. TThxs was a case of a ship claimed' for Mr. Td^sen, 

describing himself as resident at Jiooge^ on 



£vi 
))epo 

tlicoUiiuaut in 

?n which he WW Svhich farther proof had beeix 6idered,'on a preced- 

owner and lUHs- iy^ty, 
terolthcvessel, * O 
hlvokcd hy'ih« 
ca|Mor.-^Ob- 
jectioQ over- 
rttleU^-Evi. 
dencc admitted 



4ay. 



It vat now ttgUid, on the tidti&Hat ekdracter of 
the claimant — ^Ihat notwithstandinjo; hewaa dc^^ 
^i^.titution. scribed as of H$ogej it appeared from his own de- 
iaoof'^' position, in the Fortuna, Tadseny of which ship h6 
^'as both ownei- dnd master^ that he had been em* 
ployed coBjitantly in navigating to and from thc 
fhrta oiHoikmdi 



(«) In the Ae«o/«f^« Fd, ilth, ISOS, a cargo of pitch pn^ tar, 
from Stockholm to Leg^ornjon board a SxaedUk ship, and claJmed 
for merchants of Stockholm, restored on the original evidence. 

The cargo having b^a taken by government, the expences ot 
the claimant were decreed to be paid by government, restitution 
having passed on ^hc original evidence. The captor's expencoa 
vere also directed to be paid by government. 

Laurence^ 
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'• L4uraiceon theoihersidey objected — That it was Th« 
not admissible^ according to the rules oievid^^nce^ •i»Miww4r 
to invoke depasitions from oilier case&; that ia this. Fc*. «ci. 
instance it was still more uawaiTautable to advert 
to them, even without invoking them. 

Ccitfr/.*— The depositions alluded to» are the de^ 
positions of the claimant himselt* I am of opinioii 
that they are theretbre fit to be used, not as decir 
sive of this rase, but as evidence not improper to 
be iaken in conjunction with that which this case 
affords. 

On tha result of the evidence laid before the 
Court, 

* % 

t 

JUDGMSKT. 

Sir U^.S/cotL-^-Dnring the time this person wai 
engaged in Dutch luvigation, he is liable to bf 
considered as a £>ii/cA/«an ; and that, not. only in 
respect t6 the particular vessel in which he was 
employed, but also in respect to other vessels b&> 
longing to him, that had no distinct national cha- 
racter impressed upon them* I do not mean to say, 
that if he had a house of trade at HoogCj from 
<which a trade was carried on to other ports of the 
inortb, his employment in Dutch navigation would 
necessarily affect that particular and distinct com* 
merce; but it would, I think, spread its eonse^ 
queoces over his affairs generally, and on such of 
his property as might be employed in a course of ' ^ 

trade, that had no distinct national character be- ' 

longing to itself. This person api>ears, not oqly to 
have been engaged in Dutch navigation, but to 
have been very much resident in Holland. It is not 

H 4 an 
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T!:e an occasional visit to Altcna, or Hoogtj that will 

, ^ continue his native neutral character to him. He 

^vm' ^PP^*^ t^ ^*ve gone to Altanay November 1 797^ 
and to have returned again to * Holland in Jan. 
1798. So again he goes inMarch 1798, and returns 
in April. It is not such fugitive visits as these, to 
the place of his birth, that will entitle him to retain 
die benefit of a neutral character, in opposition to 
a regular course of employment in the enemy's 
country and trade. Such a pretension would be 
utterly inconsistent with the rules which this 
Court is obliged to lay down, in ascertaining ques* 
tions of domicil. The former part of the history of 
^he ship, in the present case, is such as, according 
to the received principles of this Court, would im* 
press a Dutch national character upon her. In the 
latter part, there are some voyages between neutral 
ports, but still, nothing to fix a Da/i/^A . character^ 
or to prevent her from being considered as property 
that has no peculiar and distinct national cluu*acter 
impressed upon it It is said, that Mr. Tadsen hw 
discontinued his residence in Holland since 1 7^%;. 
}f that be so, it may be a material circumstance ixl. 
his favour. It .would, certainly, be very satisfac* 
tory to the Court, to know where ^Ix^Tqdacn has 
been since the date of his last ai^davit,. and I shall 
give him an opportunity of stating it. 

Farther proof ordered to be made* - 

fm) April 18th, Qu a siAsequeixt day (a), this ship whs restored*. 
^ * farther proof being made to the satisfaction of tht 

Court 
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THE MADONNA DEL BURSO, 

Antonopoli Master. 



180S. 



I. 



MThis was the case of a ship and cargo belonging £*J^^^'^'^ 
to Greek merchants, seized Nov. 1 797 f in Din^ caaipca»tfoiw 
gle Bay J by Edwar4 King HiUj commander of a ^* 
revenue cutter, and proceeded against, in the first . 
instance, in the Court of Admiralty of /re/jm/, as 
droits and perquisites of his Majest}' in his Admi- 
ralty t)f /retold— on a suggestion, that the ship 
and cargo were bound to Amsterdaniy in opposition 
to the ostensible documents^ representing a destina- 
tion to Hamburgh — that the master had been guilty 
of a suppression and spoliation of papers, and that 
the property actually belonged to enemies. 

A claim was given ^or the ship, by the master^ 
and for the cargo, by Mr. Bartkold^ the correspon- 
dent of the proprietor, on the supposition that th(^ 
Court of Admiralty of Irdandy was. properly com- 
petent to entertain the question. JBut after^vards, 
on farther consideration ai|d advic^ an exceptive 
issue was tendered, on the part of the claimant, ob? 
jecting, ^* that the Court of Adniralty of Ireland^ 
as constituted under the act of the 23d and S4th of 
bis present Majesty, had no power or jurisdictiop 
to proceed on any manner of captures, seizures, 
prizes, or reprisals of any ships or goods, that shall 
be taken in the ports or creeks of Irdamlj kc^ ou 
these grounds, a prohibition was obtained in the 
Court of Chancery of Ireland^ inhibiting the Judge 
of the Court of Admiralty from proceeding farther] 
A short time previous to the final order (a) of the (''^ ^p* *^ 
- Court of Chancery, making that rule absolute, the 

King's 
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The King's Advocate directed the proceedings in the 
»£i^ Bvhfo. Court of Admiralty of ljrelan4 to be •diaqontinued ; 
\, , ,« . after this discontinuance, farther time was con* 

March I8lh, . ^ . 

1S02. sumed in an action entered by the claimant of the 
• cargo, against the otficers of the Court of A<im| 
ra,lty, in the King's Bench oi Itdand. That action 
was afterwards dropt^ and m March 1«0I, pro- 
ceedings were instituted in the High Court of Ad- 
miralty o^'Englandhy the Proctor of the Admiralty^ 
against the goods and niei^chandize lad^n on board 
the ship, but not against the ship herself. The libel 
against die ship had been withdrawn in theCourt 
of Admiralty oflrdaffd, attd; she had been directed 
to be restored ; but owing to the state in which she 
then was, the master declined to take possession. 

( 

Judgment/ 
Sir fF. Scot t -^-This is the<:ase of a ship which is 
unquestionably Ottoman; she is not at present pro- 
ceeded agirnst, as I understand, in tliisCourt ; and 
though proweded against in the Courtof Admir 
ralty oflreiAndf yet she'Wa^ directed to be restored 
upon the origina4 proof. This ship coming from 
the EaiJtern part of Europe, was forced, "by stress 
of weather, feo put intb Di/igle Bay^ in Ireland^ and < 
^--a.^ their seized by the master of a Custom-house 
cutter, Edx&ard Htil,\vi Novemhtr 1797, the cargo 
ibein:? intcudeii lor vhmierdani, with an ostensible 
tJesti nation t^fldmburgh, 

' ' The Court has, upon a full inquiry into' the 
prodfs of property produced, weighing all the sus- 
picions which -the.' imprudence, and improper con- 
' ' ; duct of the parties, and their agents, had thrown 
upon it, finally prcmounced itself satisfied^ that 

the 
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the cargo belongs to the Gr^eA 'merchants,* ^br •rw 
vhom it 'is claimed. The present question is upon ftKL^To"*** 
the detention, and damages occasioned by. the "STiT^ 
detenjtion of this ship and cargo. ' isus. 

It does not appear that any proceedings were 

commenced against this ship, or the valuable cargo,- 

which she contained, until the latter end of Ftbru- 

arjf 179t, that is, for the space of above thre^ 

months. Howeverjustifiable the seizure may have 

been, the first obligation which the seizor has to 

discharge, is that of accounting, why he did not 

nstitute proceedings against this vessel and cargo 

hnmediately ; and unless he can exculpate hhnseif, 

witfr respect to delay in this matter, he is guilty o^ 

J10 inamsiderable breach of his duly. Jtwould^dae 

liighly injurious to the commerce of other coiin'» 

tries, and disgraceful to the jurisprudence of our 

MTV, if any persons^ commissioned or non-commis« 

sioncd^ could lay their hands upon valuable fbreiga 

jyps and cargoes in our harbours, and keep their 

hands upon thcio,' without bringing such an act to 

judkaai^netice in any manner, for the space of three 

Or four montha The complaints, which such a 

conduct toljerated by this couutry, would provoke 

9g;ain8t it from foreign countries, are not to.be de* 

9^ribed ; and it it net very easy to suggest, how the 

realhonourofthepoiwtry,connectedasitiswithits 

juatice, could be de&aded againstsuchcomplaints. 

^ . The general: duty oiS at4:indiAg to considerations 

pf f)^8 nature, becomes more peculiitrly incumbent 

on the subjects of this country, in respect to vesseb 

•aiUng under tbt pi^tc^Ction of the . Oitoman Potte 

*<^a State long c«andcted with tbis^ country hy dA^ 

eient treaties,* and at the present {lay, hy engage* 

meats 
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Th» ments of a peculiar nature. Iiulcpendent of such 
Ml. Bvu$o. engagements, it is well known, that this Court h 
^j^^j^. in the habit of shewing something of a peculiar im 

•*«flt dulgence to persons of that part of the world; The- 
inhabitants of those countries are not professera of 
exactly tlie same law of nations with ourselves; In 
consideration of the peculiarities of their situation 
fnd character, the Court has repeatedly expressed 
a disposition not to hold thein bound to the utmost 
rigour of that system of public laws, on which Eu^ 
ropean States hnve so long acted, in their inter«» 
course with one another. But let it not be repre* 
sented, as it has been thrown out in argument, that 
theCourt has done, in this instance^ what it would 
not liave done in any other case ; The Court bar 
done no more, than it was bound to do in this wholo 
class of cases; with respect to wliicb, it has bced 
repeatedly laid down, that all the rules to which 
the European States^are properly subjected, cannot 
be rigidly applied. So attentive is the Court to the 
peculiar nature of these ^ases, tliat it never enters 
tains them at all, without notice given to theO//o« 
mm Minister, and to the 7tfrl:ey Company; and 
when questions, in which merchants of those coun-' 
tries are interested, arebrought for itiadjudicatioOi; 
it certainly decides with that sort of indulgenoe, 
which would be very much misapplied to the cases 
of $uch individuals, as are tlie subjects of theChris^^ 
tian States of Eurf^pe. Let it not therefore go out 
to the w*orid» that in this case the Court has» in any 
finanner, over-leaped its: accustomed practice. 

These considerations should have imposed on 

the sctzpf a pecidiar degree ot'cantion ; a caution 

whtVh: ought to h&ve accompaniied his proceedings 

.- m 
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in evcty subsequent stage, even if tlie original scl- *»*• 
rurc had been ever so justifiable. Let us then aec »m.Bukm. 
what case is set up, for not having instituted any 
proceedings, for considerably more than thiec 
months. All that I have heard is, that the seizure 
was made in Dingle Bay, and that this is a place 
very far from Dublin. How is this to excuse hiih? 
Suppose an English custom-house officer, had made 
a like seizure in Polperry Bay on the coast of Cam- 
wj//, or in Pukthelly Bay, on the coast of fVaks^ 
much more remote from Loiklon, than Dingle Bay 
is from Dubliny would this Court endure to hear 
him assign that distance, as any excuse or justifi* 
cation, foi- not proceeding for three or four months? 
What steps were taken to obtain legal advice? For 
it is tiie first and universal duty of those who do 
not know, how to proceed, to apply to those who 
do. Mr. HiH writes, it is said, to the Commissioners 
of the Customs, to acquaint them with what he had 
done. I do not say, that this was an improper st^p 
for a man to take; who is answerable to his supe^ 
riors for the propriety of his general conduct; but 
is this alt that lie otiglit to have done? Is it the 
most important part? Ought be not to have given 
immediate notice to the ofllicers of the Admiralty, 
that he had seized a ship and cargo as droits of Ad- 
miralty? The Coiiiniissioners of tfaeCustoms hzxt 
nothing to do with such droits, as they very pro- 
perly teft feitti in their answer. He might just as 
well suppose, tlHtt he had satisfied' his duty, by 
writing upon such a matter to officers of any other 
description. I do not impute it to him, that he did 
not write to this country, to the British Admiralty 
CSouity Of to any of its officers. It would l>e too 

much 
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Th« iBud) toexpectf that he slK)uld have taken uponliiai 
pit hv^69. %o decide, upon a matter on which persons of learo^ 
*• wt^isib ^^S ^^y entertain different opinions. If he ba4 
i&;i. ' applied to the eminent persons in the Court of Ad* 
miraity of Ireland in due time, he would have com-** 
pletely assoiled himself; what I impute to him, as 
gross misconduct, is, that he did not apply to them 
till after he had kept tins Ottoman ^p, .with a 
$:argo of great value, in this open bay, 'during the 
extremity of the winter season, exposed su the 
manlier that such a ship and cargo must be ex* 
posed — and all this vpon his own private opinion, 
withoutrputting himself in motion to obtain proper 
advice, till some time, according to his own ac« 
county in the month of February. I am surprized to 
hear of any defence that can bje set up for such 
conduct; in truth, all the defencerthat I have heard, 
is the words ^^ DUigkBay^' and " that he did not 
know how to act in such a remote place." To which 
I have to answer, that they who do not know how 
to act upon such sqizixres, ought not to venture 
upon making such seizuifes. He ought to have kept 
his hands off, or resortefi <o good advice as soon as 
he laid them on. If he will not do the one or the 
other, he must be the sufferer; I have no doubt in 
j>ronouncing a deinurrage against liim, for conduct 
utterly inexcusablfS, p^ticularly connected as the 
case is, with the national character of this vessel. 

In estimating the quantum of demurragey I shall 
allow him the benefit of so much time as would be 
.necessary for transinittingthe papers XoDublm^ and 
obtainingadvice thereon; recollecting howimuch 
those eminent persons are involved in business of 
various kinds, I shall 41ow him the benefit of full 

three 
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jhrecM^ceks, for these communications With jDwA/ii- Jh« 
The allowance ia^ I think, liberal ; for though I have ©st Bo'ailt 
})eard much said of tlie distance oi Dingle Bayi, ^ 

which I do not observcto be so very considerable, twt* 
I cannot doubt that it has, a very open and constant 
intercourse with the capital. Beyond these threp ^ 

weekly I hold Mn Hill liable in demurrage. 

It has been tlirown .out in argument, that the 
jiame delay, would have taken place, ^nd therefore 
that the same hann would have happened, if tlie 
ship had been proceeded against here. This, if tru^ 
is small 3atisfact^i| to the claiman t; but how could 
it have happened in fact, unless the seizor was 
guilty of the same delay, in which case he would 
have been answerable in the same manner? Would 
this Court tolerate the act of a custom-house officer^ 
peeping a foreign valuable ship for such a length 
pf time, in such a situation, without any proceeding? 
The very first step taken, would have been to call 
upon him to justify his conduct, be the ship and 
cargo what they might. If such a seizure had been 
made here, what would have followed? The depo; 
iitioni would have been immediately taken, and 
sent up along with the ship's papers^ or possibly 
the ship's papers alone, with some account of the 
circumstances of the behavrour of the captain, an<i 
^hese would have been immediately submitted by 
the Proctor of the. Admiralty, to the Counsel for 
the Crown, in order to obtain their instructions. I 
cannot but think, that the case would have immedi- 
ately appeared to them a case for restitution of the 
ship, and a case of suspicion, oi vehement suspicion^ 
respecting the cargo — a suspicion principally ex- 
cited by the behaviour of the master, and the false 

representation 
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MAloNi\ ^^prcs^^ Nation of the toy age contained in thepst* 
»iL Bvn»o. pers, but not amounting^ to a ^oilclusivedemonstra-* 
March lath. **^^ ^f ^^^ ^^^^^ falsehood of (he claim. The effect 
inot* 0f su^}^ misconduct would jftstly have opetattcd to 
the forfeiture of freight and exp^nces, on the part 
of the ship. But an. order for furthef proof of the 
cargo, would^ I presume, have been cctosen ted to on 
the part of the Admiralty. If the mattef had takeu 
this course, a fortnight niight have be'en sufficient 
for the dispatch of the business ; the cafgo would 
have been delivered upon bail to theclarnfiant, or; 
if he declined taking it, would' have betri taketx 
possession of by the Admiralty, and have been 
brought to a port of security, perhaps in this same 
vessel, and there sold at a good market, for the 
benefit of those who might be ultimately entitled. 
The ship might have gone about her business, witb • 
her master and crew unbroken, with her stores qn'* 
broken, and with some little advance of money; 
arising from the new freight, for the necessity of 
her homeward voyage. All the inconvenience suii- 
tainedj would have been the delay of payment for . 
tlie cargo, if proved to be neutral, and the forfei- 
ture of the original freight for the ship— inconvc- 
niencies not to be complained of by thosej who had 
Ijrought them upon themselves by pre\'aricating 
documents respecting the voyage, and by the rash 
and intemperate conduct of the master entrusted 
^ with it. At any rate, the matter might have been 

dispatched within a time much short of that, in 
which this ship and cargo lay, without being 
brought to the notice of any Court whatever. 

This, 1 think, is the natural course which the 
matter, according to my apprehension, would have 

taken; because nobodv has disputed, any whert» 

that 
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that I know of, the neutral ownership of the vessel ; The 
and nobody, that I know of, has contended any delBukso. 



March ifik, 



where seriously,%that the cargo was liable to abso- 
lute condemnation, upon the origlnil evidence, 1802J 
though liable to very malignant suspicion. But 
suppose that the Counsel for the Crown, had 
thought it their duty to take the opinion of the 
Court upon the cargo in the first instance, (as they 
might not improperly have dcme,) — In that case, 
it i» said, *' a delay must have taken place, because 
this Court would have felt great delicacy, in pro- 
ceeding upon a ship and cargo lying in a port of 
Ireland^ on account of the unsettled question of 
jurisdiction:" Certainly nothing could be further 
from the iucH nation of this Court, than to encounter 
the hazard of any thing like a conflict with the sister 
jurisdiction of Ireland. But still the neutral is not 
to suffer on that account; he would have his claim 
upon the government of the two countries. A 
Belligerent Nation which is in the exercise of these 
riehts of war, is bound to find tribunals for thei 
resrulation of them — tribunals clear in their autho- 
rity, as well as pure in their administration; and if, 
from causes of private internal policy, arising out 
of the peculiar relation of the component parts of 
the Belligerent State, difficulties arise, the neutral 
is not to be prejudiced on that account; he has a 
right to speedy and unobstructed justice, and has 
nothing to do with such difficulties, created by 
questions of domestic constitution. 

It is then said, " that the mass of business under 
which this Court was then labouring, so choaked 
up the avenues to justice, that the cause,- if enter- 
tained by the Court, could not have been heard for 

a considerable time/' If it went upon aji order for 
VOL, IV. N ' further 
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Th# further proof by consent, tliere would have be^ 
D»Lrj»M. no necessity for such a hearing; but if not, still it 
^Mmrch istiu ^^ ^^ sccrct, that this Court has never thought it a 
190$. breach of that equal justice which it owes to all its 
suitors, to suifer acause to be interposed, that, from 
its magnitude of interests or other circumstances of 
^ just weight, had a peculiar claim to a pre-audience* 

Bv the counsel for the claimants, it has been as- 
serted, that an order was sent to the Court of Ad- 
miralty in Ireland by the government, for the re- 
lease of this ship and cargo, and that obedience to 
that order was declined by the Court, upon an opi- 
nion, tliat the Court itself had an interest in these 
droits. How these facts stood, I am not sufficiently 
informed by these papers; it seems rather difficult 
to reconcile such an order from government, with 
the prosecution at present maintained against tliis 
cargo; but if such an order had been spnt to this 
Court, it certainly would have met with an instant 
obedience; because tlie Crown having tlie pnly be- 
neficial interest in droits here (the seizor hayipg 
/ nothing but a mere expectation of bounty), and the 
Crown having an undoubted right to exempt from 
the operations of war, any individual subject of th^ 
enemy himself, this Court would, in pursuance of 
such an order, release the property, although it 
diiectly appeared to be an enemy's property. If 
the Court of Admiralty of Ireland Ivdd an interest 
of its o»vn in such didits, which has been repeat- 
edly thrown out in argument, that might properly 
produce a difteienc conduct on the part of that 
Court; if it has such a right, it is, I presume, by 
\l lue ot some rp c'.al grant; for this Court pos- 
sesses no su(;h interest, dykd is not aware of any pos- 

sible 
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sible ground, on which a Court of Admiralty can, 
by virtue of its mere general constitution, claim it 

Respecting the next demand, the claim of actual 
damage done to the ship, during the time she con- 
tinued in Mr. Hill^s possession, I have to lament, 
that it is not brought before me in a more satisfac- 
tory manner. What the parties ought each to have 
done, for their own security, after the restitution^ 
was, to have had an accurate survey taken, and an 
authentic report made of her state and condition. 
But neither the one nor the other have done what 
might have been reasonably expected ttotn both. 
That sofne damage was sustained before proceedings 
were commenced, cannot be doubted upon the ge^^ 
neral face of the facts :— Here is a valuable ship ex- 
posed in this bay, during the whole extremity of 
the winter season, in the neighbourhood of a coun* 
try described to be semi-barbarous, her master 
turned out of possession, and the crew, a parcel of 
Greek sailors, without any superintendancel Is it, 
to be supposed) that, in such a state^ there was no 
deterioration, no waste, no spoil, no embezzlement? 
I therefore pronounce for damage generally^ refer- 
tmg to the Registrar and merchants to consider the 
quantuniy as well as they can ascertain it by affidi* 
vits to be exhibited on either side, with liberty to 
tesort to the Court on any matter of difficulty* 
So much for the claims of demurrage and damage 
against Mr. -ffiV/ personally, while the vessel conti-^ 
iiued under his hand, without the institution of 
any proceedings whatever. Of what passed after* 
Wards, it is my inclination, as it is my duty, to 
speak with all ddicacy and caution. 

Proceedings were instituted against this property 

as a droit of Admiralty, in the Court of Admiralty 

2fS of 
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Ti»e oi^ Ireland. They depended long: I have not looked 
i>Ki.BuK8o. particularly inio tb.em, having no right to exercise 
'iuraTsth" ^^y particular judgment u])on them. But I under- 
* im%. stand that the proceedings of the Court were finally 
inhibited by a ju<lgn.ent of the Court of Chancery 
iXi'Ireland; and tl e fjxt is, that a proceeding de novo 
* is commenced in this Court of Admiralty. The legal 
conclusion appears to be, that the proceeding in the 
Irish Court of »iV<lniiralty was coram nonjudice; for 
I must regard thatjudgmeftt of the Court of Chan- 
cery, as decisive upon this matter, as much as I 
should be bound to do a like judgment of inhibi- 
tion of the Court of Chancery in England^ upon any 
proceedings of this Court, even if I should be pre- 
sumptuous enough to entertain any lurking diffe- 
rence of private opinion, upon the rectitude of that 
judgment. But supposing the proceedings to have 
beeti coram nonjudice^ s^ill I am far from insinuat- 
ing, that they were commenced from error on the 
part of those who advised them; knowing the high 
character of the persons concerned, I consider these 
proceedings as arising out of an unsettled state of 
. things, in which these gentlemen could not consi- 
. der themselves, as conscientiously, and honourably 
at liberty to abdicate their claim of jurisdiction, in 
, the first instance. But I must revert again to the 
principle I have laid down, that the neutral is not 
to be prejudiced by that; it is no business of his to 
settle the points of constitution, or fight the battles 
of conflicting jurisdictions; he is charged withhav- 
ing submitted to the jurisdiction, but how could he 
help following the proceeding into that Court? If 
he liad even instituted the proceeding himself, I do 
. not think that a foreigner applying to a Court of 

apparent competency, which entertained the suit, 

would 
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would liave barred himself as an author of his oxfnr The 
wrong. But he only followed where he was fed; DtLiiuiui©. 
and if he has been put to expence in <;onsequen<:c "]j^^J^][7a^ 
of proceedings in a Court which could not do him *«•«• 
justice, but which entertained the suit, not from 
any error imputable to the Court itself or its prac- 
tices, but from the unsettled state of jurisdictions 
in the two countries; — I will not call it a damage 
which he has sustained, but it is that for which he 
appears to have something like a conscientious de- 
mandagaiiist the government of one Court, or both* 
In the course of this discussion it has been repeat- 
edly asked^ why did not this man take away this 
ship as soon as she was released? The situation of 
the man is itself an answer to the question. Here is 
a person utterly unacquainted with the laws and 
language of the northern and western ports of Eu- 
rope^ detained in this remote bay of /re^y^rf, without 
any agent to apply to (for Mr. Barthold was only 
the agent for the cargo, and all that he did for the 
ship could be mere charity or prudence), without a. 
sixpence in his pocket, or credit up.on the cargo, 
which was separated from tlie ship, and subjected 
to a proceeding. How was this Greek master in 
Ireland^ in as helpless a state as a foreigner can be 
conceived to be placed in, to repair his ship, after 
twelve months detention, to victual her, to store 
her, to collect his dispersed crew, and to satisfy 
their pressing demands, and to set out on his return 
to Constant i/iople? It appears to me rather harsh 
language to say, that he should have gone about his 
business, without pointing out the means by whijh 
he could do it. It is telling a man to walk without 
legs. The consequence has been, that the ship has 

been lying rotting in Dingle Bar/, and he himself 

lying 
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Th« lying rotting in a prison, and the sliip has been 
^EL BvRfA. iinallj sold for a mere nothing. In all this there is 
Mmvh 18th *o^^thing which I will not call damage^ but which 
tvm. foHnds a highly equitable claim for compensation. 

Then as to the cargo, it has been sold to great 
disadvantage, it is said much below its original va-^ 
lue. — Something of damage must have taken place 
in respect to the cargo, which I refer generally to 
the Registrar and merchants. I observe that 4000/. 
has been received in Ireland for duties, and is re* 
tained; a fact which I do not immediately kno\V 
how to reconcile with the fact, which has been 
repeatedly asserted, and not denied in this discus- 
sion, that the government of Ireland d^vd^ in an 
early period, issue an order for the release and 
restitution of the whole property. 

It has been contended, that all the loss and all the 
inconvenience has been produced, by the niiscon-^ 
duct of the parties themselves, by the bills of lad- 
ing, which held out a false destination, and by the 
roaster's destruction of some papers. The practiqp^ 
of holding out a false destination, (which in this- 
case is sworn to have* been done at the instance of 
the insurers), is unquestionably a bad practice,, 
founded on a silly and dangerous policy, and penal 
to the party who employs it. But when I consider 
Bow familiar it is in the practice of other nations, 
and that even when it occurs there, it is not held^ 
absolutely and conclusively, to bar the admission of 
farther proof, unless the falsehood is supported by 
H concurrent falsehood of the depositions, or by 
other circumstances of grave suspicibn, — canlsay, 
that in this case, where the master avows, upon hi» 
deposition, the real voyage he was to pursue, that it 
j(5> to have more than us ordinary effect, particularly, 

connected 
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jeonnected with the habitual indulsence shewn to tim 
the subjects of the Porte? Cspi it justify the deten* »%%. Burso. 
tion for such a letigth of time without any proceed- n^^i^ ^g,]^ 
iiag? — aud all the expence of proceeding in a Court, iwa. 
which eventually is declared to have no founded 
jurisdiction? and all the waste of property conse- 
quent upon both these causes? Again; the captain 
destroyed papers after the seizure — amost rash act; 
but what is the penalty? a forfeiture of his freight 
and expences inordinary cases, a diminution of his 
credit, greater or less, in proportion to tlie motives 
under which he appeared to have acted, and a ne- 
cessity of further strict proof™not the destruction 
of the ship by a ruinous detention; The master 
swears, that he defstroyed these papers after. the 
loapture, which contained nothing of consequence 
more than the real destination, and that he did this 
in a fit of passion, for which he was condemned by 
his mate, upon the seizure. Agitated by the diffi- 
^nilty in which he was involved, conceiving himself 
t^ be oppressed, and subject to that irritability of 
temper, to which the people of his country are pe- 
culiarly liable, he committed this rash act. In such 
a case, supposing the parties to be of the ordinary 
description, theCourtwould have punished the act, 
by condemning him in all the expences of the cap- 
tors, if the cargo was eventually restored, and by 
refusing him his freight and expences if it was con- 
demned, and there the matter would have ended. 

Upon a full and deliberate investigation, con- 
ducted with the most jealous attention, I have 
finally restored the property^ of the cargo, and in 
the case of an ordinary European master, who had 
nothing to complain of, I should have followed 

that sentence, by a'sentence condemning him in 

the 
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T!i^ the captor's costs. But I must consider here, ho\r 
BEL Busiio. much this man and his owners have already suf- 

ji«rr* i8tb ^'^^^^ beyond the exte t of that penalty— That 

Mtt2. these acts of misconduct ought to entail on the 

parties, all the accumulation of wretchedness which 

has been produced, I think it is impossible to 

maintain for a moment 

Upon these consicferations, I think there is much 
of what I shall not call damage, but a loss which 
calls for compensation; I shall refer it to the Re- 
gistrar and merchants to consider what. has been 
the undue diminution of the value; adverting like- 
, wise to the expence of prbcecding in Ireland^ and 
to the payment of the duties. The distresses of the 
master render him a just object of the compassion 
of government. It has been repeatedly said by the 
officers of the Crown, that government will very 
willingly attend to any recommendation from this 
Court, and I am happy to find that it will, do so. 
At present it is not necessary for me to do more, 
than to refer the quantum of loss to be ascertained 
by the Registrar and merchants. I am induced to 
hope from the declarations I have just alluded to^ 
that it will be unnecessary for uic to advert to a 
question, to which my attention has been repeat* 
edly forced, in the course of this discussion, how 
far the Crown^ acting not upon its own prerogative 
rights, but in the office of Admiraltyj can be made 
at allanswerable for damai es, accruing to property 
in the hands of its officers ? 1 shall onfy say gene- 
rally, that I shdll enter on such a question, if com- 
pelled, with all the reverence wliich is due to the 
jiffhts and interests of the Crown, and with all the 
regard due to that justice, which is demanded, on 
the part of other governments, and their subjects. 
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THE PEACOCK, Crofts Mailer. Mj*» 

^Hi8 was a cafe of an American fhip, ivirh a carg6 cpftiwMt 

of wine, taken May 1801, on a voy^ige from ^etmitiuf 
Cadiz to London^ but bearing an oftenfible deftination ^^'ri/SiiSiii 

to Altona. then* 

For the captlnrs^ tht Kittys Advocate and Sewell 
contended^ — that Cadi± was to be confidered as a 
blockaded port defaRo^ though no public Notification 
had "^appeared ; that it was fo underflood by the cnn- 
z^rs on that ftation, and alfo by the merchants of 
Cadi%j by whom a reference was made to the ftate of 
Cadi%^ as a blockaded port, in feveral letters, both 
in this and othef cafes. That if in the opiniofl of 
the Court this blockade ihould appear not to have 

voi,. IV. o been 
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Tht been fo enforced, as to fubjeA the property to con« 

''"'''°^'' fifcation, it would at leaft juftify the captors in 

^'lio^' bringing fuch a cafe to adjudication, efpecially fince 

the Ihip was going under falfe papers, and there 

had been a fpofiation of papers^ at the tiiAe of 

capture. 

On the part of the claimant ^ Arnold argiiedy -^^ that 
there was not only no caufe of condemnation, but 
that the captors had been guilty of fuch mifcondudt, 
as to entitle the chimant to cofts and damages^ 
That the fpoliation of papers complained of, was 
occafioned by the captors themfelves coming down, 
and firing under jFr^;i^j& colours; that the papers 
were, merely letters from American feilors in Cadizj 
to their friends in London^ and de(h-oyed, only left 
they fhould betray the real deftmation to London. 
That if captors were juftified in reforting to falfe 
colours, as an allowable ftratagem of war, they muft 
at leaft not impute to the claimant the d^farufUon- 
of papers produced by it, as a fraudulent /foliation. 
It was farth^ faid, that the claimant had fuftained 
confiderable lofs by the captor's carrying the fliip 
to Lijbon / and that, as to the blockade of Cadizy 
ho fuch thing was known to the EngU/h ConAil at 
Lijbon^ as appeared from his declaration in one of 
the papers. The Court referred the cafe for farther 
confideration. 

Fe6ruary6dk4 

JupOMBNT. 
Sir W.Scott. --^This was an American Hip and 
cargo of wine^ taken on a voyage from Cadiz to 

iimdan^ 
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Londifij oti the 19th of May iSoo, and carried Th« 

into Li/hofiy where they were detained a long time, '^^°^^'-, 

though ho proceedings were commenced till they ^iii^* 

were afterwards brought to Jer/ey. The depofitions 

t)f the mafter, and the Ihip papers were brought in, 

and the parties feem to have confented to an order 

for farther proof, though there was, I think, no 

great doubt arifing on the queftion of property. The 

mafter fpeaks pofitively in his depofition, and, 1 am^to 

fuppofe, would fpeak in the fame manner on being 

interrogated by the captors ; the documents concur 

in reprefenting the veflel as an American fhip, and 

the mafter verifies the property of the cargo, alleging, 

as his means of information^ that it was pur<;^ared 

by the proceeds of the outward cargo. The only 

circumftance that could have raifed any fufpicion was, 

that fome papers were thrown overboard j but the 

account given of this circumftance .is, that they 

were letters of American failors, direfted to their 

friends in London^ which might have betrayed the 

real . deftination to a French captor, and have led to 

condemnation in a French Court ; and it is to be 

remembered, that the privateer came down under 

French colours. This is called a fpoliation of papers, 

but how produced ? By the privateer's failing and 

iirin^ under falfe colours. To fail and chafe under 

falfe colours, may be an allowable ftratagem of waf, 

but firing under falfe colours, is what the maritime law 

of this country does not permit j for it may be attended 

with 'very unjuft confequences ; it may occalion the 

lofs of the lives of perfons, who, if they were apprized 

"^ of the reat charader of the cruifer, might, inftead of 

refifting, implore proteftion* 

^ - o a The 
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* 

Th« The fhip was going to an Englijb port, with papeK 

ptAcocK. £^j, Altona^ taken for the purpofe of avoiding trench 
/». 5th, cruizers. It is faid, that there is a paper on board, 
containing inftruSions of the owner, contradi£tory 
to the pretended voyage to Altona^ and importing a 
voyage to London^ and therefore that the excufe for 
the falfe deftination, viz. " that it was done to stvoid 
Trench cruizers," cannot be true. Bjat the fa& is 
not fo, the inftruftions are only provifional, ** If 
you go to London^* giving the mafter a difcrelionary 
power, and not binding him to go to Ltmdon^ This 
would never have amounted to a contradiction of the 
oftenfible deftination, even in the judgment of a 
French privateer } then what is there in the clearance 
to Altona to excite fufpicion, fince it Is notorious that 
a clearance could not be obtamed for London^ being 
an enemy's port ; the utmoft that this circumftance 
could have juftified, would be the bringing in for 
farther enquiry. 

The captain of the privateer appears to have thought, 
that it was not lawful to bring wine from Spain , to 
London^ It is difficult to conceive how fuch an opinion 
fhould prevail at Guernfey in particular ; but if it was 
really a prevailing miftake, it is one for which he 
is anfwerable, as he ought to have been better in- 
formed. Other pretences are fet up. It is faid, that 
the fhip was detained chiefly on account of the block- 
ade of Cadiz. The mafter's affidavit ftates, *' that he 
went to Lijbon in order to obtain information 
refpefting the blockade," which, in fad, is not 
contended now to have exifted. It appears, and it 
is not contradicted, that this privateer, and other 
Guernfey privateers, received inftru^ons from their 

owners 
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owners to bring in all fhips coming out of Cadiz. The 

It has been afked, in argument, if a different law ....... ^ 

K to be applied to Guemfey privateers, from what is ^'ti^t* 
a|)plied to King's fhips ? The owners of thefe pri- 
vateers certainly feem to have laid down a different 
Jaw for themfelves, in giving to their captains fuch 
dLreflions as are not authorifed by the public inftruc- 
rions of the Country, If they take upon themfelves 
to give fuch orders, they mufl bear the confequences 
which they have fo wantonly incurred, when they 
might, by application to the Admiralty, have learnt 
whether they were authorifed by the public direftions 
or not ; the mifchief that might refult from fuch a 
condud is incalculable. —* Then what is there in the 
other circumflances ? — Nothing but the general fuf- 
picion, that the voyage was to London^ in contradic- 
tion to the fhip papers. I think the explanation given 
on board might have been fufficient to convince the 
captors that they would run no great rifk in releafing 
this veffel. There is, however, an additional circum* 
fiance, that the mafler informed the privateer, that 
he had the day before been flopped and fearched by 
Admiral Duckworth^ and difmiffed, notwithflanding 
he came from Cadiz; from which it might have been 
inferred by the captor, that in the opinion of Admiral 
Duckworth, Cadiz was not under blockade. 

Suppofing that the captors were juflified in bringing 
in, to fee if this reprefentation of the falfe deflination 
was true or not, what ought they to have done/ 
'j^e captdre was made in lat. 42. confiderably to 
the nor.th of Lijbon, the wind being then fair for 
England. * It Was their duty to have brought th^ 
ptize difcdly to England; for if the public inflruc* 
- o 4 tions 
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^ '^•^ tions give to captors the power of coming to th^ 

--^ — ■ — moft convenient ports, they do not give them a 

\io%.' wild and arbitrary difcretion, but a cfifcretion to be 

found iy exercifed, on a due confideration of their 

own convenience, and of the intered of the neutral 

perfons that may be concerned ; inftead of carrying 

the (hip back to Lijbm^ for which place the wind was 

then adverfe, and from whence it would require 

feveral winds to bring her into the fame fituation 

again/ they fhould have proceeded diredly for Eng^ 

land. It appears, that the mailer remonflrated to 

this effed, but in vain ; the excufe which the captor 

makes is, *^ that he went to Lijb$nj to enquire if 

y Cadiz was under blockade, that he might releaft 

the ihip, if he found that not to be the cafe ; but 

that on application, he was told by the Britijb Conful, 

that Lord Keith's letter was dill in force/^ The 

account given by the neutral mailer is very different ; 

he fays^ '^ that he went with the captain of the 

privateer before Mr. J rbutbnot^ the -Briti/b Conful> 

who exprefled his furprize, and told him that he had 

no knowledge of any blockade of Cadizy as againft 

neutral &ips«" The afEdavk; of the captor makes ao 

mention of this circumflance^ but ftates, ^^ that he 

was told that the blockade was not repealed.*' When 

the Conful at Lijbon expreiTed his entire ignorance 

of the blockade, it ought to have latisfied the captors 

oa that point, and, in all probability, it would have 

fatisfied them^ if they had not been previoufly in* 

ftru&ed by their owners ^^ to brfng in all Jbips, coming^ 

from CadizJ^ 

After all this,, no proceedizigs are commenced, t^ 

take die depofitions. , 

II iKinf^s' 



HIO» COUIT OF AaJMfRALTY^ 1^1 

* £Kh^j AdwcMtf.'^Thert is no ftanding coBunif- tu 
fioii ID tjomiiie wknefles at JLi/^0 p»acoo«. 



. Oxir$. -«• I know tfait ; but in feverat bftjaces, the 
Court has detennined on affidavits taken at Lifion ; 
2^ ixk a cafe like the pmTent, the affidavit of the mafter 
ought 10 have been fuffident. Another reafon given 
Cor this delay is, <^ that they waited for an opp<^- 
tuity of fending the veflel to England under convoy.'* 
Whether they failed under convoy at lad or not^ 
does not appear^ but they did not fail for fix weeks. 
It is* the duty of privateers to bring their prises home 
M ft port of this langdom as foon as they can* 
Kiag^a ftq>s may realbnably be allowed a greater 
latitude aa being frequently attached to fiaticMii 
ifbieh they cannot Imve. It may fometimes be 
moeffzry for them to f«id their prizes to Lijbm; 
and in feme cafes, I will not fay that it may be 
abfotutely improper for privateers* But it cannot be 
fi necefiary, and unleft ibme very particular reafon 
intervenes, it is their duty to bring their fmzes home 
as fpeedily as poffibie, unlefs they carry them to 
the port of Gibrahars If , that had been done, th^ 
iMmoft inconveni^Ke diat would h^ve bew fuf- 
tained, would have been the lofe of their prize, it 
is laid, that the privateer wanted to refit — Is that » 
reafon why a neutral veflel flioiild be detained in a 
diftant port, beeaufe the privateer chufe^ to refit? 
Or 4s it enough to fay that the privateer would lofe 
ber cruife ? That is a condition to which perfons en<^ 
ga^g in fuch an adventure muft fubmit. 

B«€ ie.is urged in defence of the eaptors, that an 
offer was made to reftore <m bail, wMch it is lai4 
WmM have the effed of difchaiging all the confer 

o 4 quencey 
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Tkt qtteQces of this detention ; and that the mailer, not 

^- having accepted this offer, the captors are (exonerated^ 

^'fei!**' ^^ ^^^ ^^ ^^^ ^^^^ being a defence, that, in my 
opinion, the privateer had not a power to make fuch 
an offer ; captors are not at liberty to carry prises into 
a foreign port, and there take bail, infteAd pf bringing 
them to a port of this kingdom. Some inftances have 
been alluded to io which ^bg's ihips have done 
this. There have, I believe, been- very fe^ of 
t^is kind, and thofe on diftant ftations in the- 
Mediterranean^ or where the King's (hips could not 
leave their flations. In thofe cafes, though it was 
itfidoubtedly an irregularity even there, the Court 
overlooked it on the ground of the evident neceifity : 
l)pt when (laptors are un^er no fuch neceility, it is 
a very different things The mafter would have a&ed 
very unwifely if he had taken his (hip on the terms 
propofed ; he was required to take the (hip and 
Qtrgo, and to bring her to England^ on his own ri(k« 
iSnppofe his (hip had been captured by the French^ 
in the courfe of that voyage, (till the captain of the 
privateer would haye proceeded ag^nft the bail, and 
thus by taking on bail, the mafter would have expofed 
the property twice over. The mafter was, in my 
ppinion, under a nece(fity of refuting fuch term^ \ and 
therefore the offer amounts to nothing, and does in no 
degree exonerate the captors. 

All this inconvenience would have been avoided, 

if the cstptain of the privateer had dqne his duty, and 

brppght the (hip and her cai^o to a port of this 

*; Icingdom. Depo(itions would have been taken to 

the effed which now appears. The account given of 

si the de(Uiiation might have been verified, on 

appKca, 
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application to the Britijh confignees, or by the pm 
dudion of letters* Can I entertain a doubt, that on 
the difclofure of the faimefs of the whole tranfadion, 
advice would have been immediately given to releafe ? 
Inftead of that, time having been loft^ it became 
neceflary to confider how the captors might evade 
the confequences of fuch improper detention. Farther 
proof was called for, and other reafons were reforted 
to for a defence. 

Under thefe circumftances, I feel it impoffible not 
to pronounce, that the privateer has a&ed improperly, 
in carrying the veflel into Lijbony and keeping her 
there fo long. I do not fay that the original feizure 
was wrongful, or that the privateer would not have 
a£ked with perfed corre&nefs, it (he had brought the 
fhip to England^ and inftituted proceedings here. 
The captors not having done that, but having carried . 
her to Lijbon^ and detained her there unneceflarily for 
fuch a length of time, I am of opinion, that they ar^ 
liable to cofts and damages ; deducing the expences, 
which would have been incurred, by proceeding here, 
smd alfo fo much time as would have been necefiary 
for that purpofe. 
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nrHis was a cafe of a Damjh veffel fimnd dcrelid 5j^>J^^^ 
* on tlie £nglijh coaft. FndpiMUn on 

*■ ^ the part of th» 

naiter and 
FoT crew, ovow 
rukd. 
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Tbt , F^r the SaJvors^ Swabey and Robin/m. — On ibt: 
FoETUNAi (ji^l^rjide^ the Kin^s AdvocaU and Sewell arguedj'-^ 
^ii^ That the ihip had been haftily'aiul precipitately de- 

ferted by her crew^ when there^ was no real danger ; 

that it was not to be taken as a cafe of high falvage^ 

nor w a cafeof derelid : that die felvors had mcw^d 

ilo danger^ aad little trouble^ 

Judgment. 

Sir If • 5co/f.— This is clearly a cafe of lalvage, 

and^ I think, of derelid:. It is laid, that the mafter 

and his ^crew left the Ihip with too much pree^i^ 

tMBon, and [that then was no danger* I damiot 

gpve credit to fucfa a roprefentation, in oppofition to 

thw own oo]idu&« Thfjt thought otherwife at ih<^ 

time^ and they muft be fuppofed to be the beft 

judges of thenr own laiety* The falvors, it is faid on 

one fide^ incurred no danqgcr ; whilft, on the other fide, 

the danger i$ perhaps a little exaggerated. Th^ went 

Qttt however, it is to be obfenred, for the very pvrpofe 

of iaring veffels in diftrefe, a drcumftance to whicb 

the Court always pays attention. The fubfequent^oa^ 

'dnSt of the falvors appears alfo to have been perfieAiy 

nnimpeachable. They brought the veffel' immediately 

kito Hanvicb harbour, and delivered up poffeifion 

to the officers of the Ciiftoms. If there had been 

any confiderabie danger attending the zGt of falvage} 

I fl)ould have given what the Court is in the habit 

of giving ib cafes of derelift, an endre moiety. As I 

think there was not much of that ingredient, I fhaU 

gbe oaiy twa^fiftba. 

Total value of fliip and csrgo, xf^otw^ 
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THE MADONNA DELLE GRACIE, '^^ 

CoPBNZiA Mafter* 

* 

^His was a cafe of a quantity of wines appearing Tmit with * 
to have been purchafed in Spain on behalf of elicel^'to tb« 
a Briti/b fubjeCl^ under particular drcumftances^ and lu^lnti^' 
taken on a voyage from Barcelona to Leghorn, ^^"Ji* n 

ofaperfoa 

For the Captors^ the King^s Advocate and Lmunnce refident m 
urgued^ — that the, claimant, Mr. Gregory^ appeared to ^^ ^„|, 
have been the BriHjh Conful at Barcelona^ where he ^ J^jj^ 
refided voluntarily afte^ the breaking. out of hoftilities quemon forth* 
between this country and &fain^ till February 1797^ i^^flMt^ 
when he was forced away by the Sfanijb govern* ^^^^"^'^ 
ment : That his houfe in Spain vras afterwards refef ved 
for him till 1 80c : That the wines in quefticm were 
^wines kept in his flores, for want of w opportunity 
of {hipping them off, till at hit they were feat with 
other wines, which had been purchafed to niz with 
them, to Legbom, It was contended, that theic 
drcumftances compofed a cafe exa&ly fimilar to 
Mr. Efcott's cafe^ ift jtdmiraity iReport, p* 003 ; and 
that thefe wines were fubjed to condemnation^ as 
the property of a Britfft> fqbjed taken in trade wi^l 
the enemy. 

Ontbe Qtber fide^ SeweH/aid^r^Tbzt'NLt.Gr^gprf 

was wining to make an affidavit, that he was Qota^ 

mer^ant in Spain ; that thefe wines were the fur^ 

plus of a quantity purchafed by huEUy to fupply the 

Britj/b fleet m the M^diUrramaa j aaA that JM 1^4 

not 
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Th« not before purchafed any other wines, or for any other 
1)£LLK purpofe. 

/^"' It was replied, that he was not a perfon holding 

^x^ofc^ any contrad for this purpofe with Government ; that 

he was engaged with another perfon, Mr. ^ 

who was agent for the Britijh fleet, and that he was 
not to be conlidered as a commiflioner, but as a general 
merchant, ' 

Judgment. 

Sir W. Scott. —1 remain very much of the opinioa 
that I intimated before, when this cafe was fird 
opened, that the circumftances itated on behalf of 
Mr. Gregory^ would, if true, aflford a fair jground of 
diftindHon between this and the other cafes, to which 
allufion has been made. The - circumftance on 
which I principally form that opinion is, that the 
claimant had purchafed the quantity of wines in 
queftion for the fole purpofe of fupplying the Britijh 
fleet, before the breaking out of hoflilities with 
Spain. Mr. Gregory had been fettled in Spain ^ but 
in what charafler, whether as a merchant or not, 
does not appear from the papers. I now under- 
ftand that fad can be fupplied, and that it can be 
fliewn that he had not aded as a merchant, nor 
made any purchafe, but for this particular purpofe. 
Such a fituation does, I think, yery much diftin- 
guifli his cafe from the other cafes to which a re- 
ference has been made. They were cafes of perfons 
fettled in the enemy's country, and carrying on trade 
there, on the footing of a general, traflic. Mr. Efcoft 
u^ a wtne-merchant^ who withdrew him/elf^ but not 

wmes^o^er wines wore bou^ht» and his tiade 

went 
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went on, as m its ordinary and ufual courfe. This /|gi^o*^^ 
gentleman purchafed only for the purpofe of fupplying ^^^^^ 

the Britijh fleet ; he was obliged to retire, and made — ;- ^ 

application to get his wines configned to the original ^\*t^* 
piirpofe, but without efifed. The wines were then 
depofited, not like Mr. E/cott% in open fl:ores, but 
fecretly, for the ufe of the claimant, wh.o had retired, 
and had no communication with his agent, till his 
brother went to Spain at the diftance of three years, 
in a public character, to manage the concerns of the 
Britijh prifoners in that country. This was the firft 
opportunity of giving any directions refpefUng them ; 
^d being the firft opportunity, it may be taken, I 
think, as annihilating the intermediate time, and ^ 
bringing the periods together. The interval between 
"Mt.Gregory^s own perfonal departure, and the removal 
of his property, does, I think, under thefe circum- 
ftances, difappear. 

His brother, on his arrival in Spain^ adopts the 
only mode of getting off his wines, by fending them 
to Leghorn ; but finding that they had turned fo pale, 
as not to be faleable, without a mixture of newer 
wines, fome new wine was purchafed, and mixed 
with the old ftock, fo purchafed for the ufe of 
Government, and fecretly depofited ajmoft as the 
ftores of Government, 

Unlefs this remedy of adding the neceflary quan- 
tity of new wine could be allowed, to export the 
other would be of no ufe } it might as well have been 
thrown into the river. Such an addition is very dif- 
tinguiihable from any thing that occurred in Mr. 
E/cotfs cafe, and muft, I think, be confidered as not 
affeding the legality of the tranfafiion. 

ft 
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Mamma ^^ ^^ ^^^ ^^*^ ^^' Grcgofj might have obcamed a 
^vi-iA licence. I certainly do not mean to weak^i the 



obligation to obtain licences, for every fort of com- 
'^iM. ' munication with the enemy's country, in ail cafes 
where the meafure is prafticabie ; but I think I fee 
great diificulties that might have occurred in applying 
for a licence, or in ufing it, in the prefent cafe. 
How could Mr, Gregory defcribe his wines, as to the 
place from whence they would be exported ? They 
were depolited fecretly, and could only be exported 
by particular opportunities, quocunque babili modo. 
On the other hand, can I aitertain a doubt that 
Crovemment would have been very defirous to pro- 
teft him in the recovery of this property, purchafed 
tmdCT a contrafl: with them ? Or, on the ground of 
public utility, is it too much to hold out this en- 
couragement to perfons engaged in contrads of this 
fort, that they (hall obtain every facility in difpofing 
of fuch (lores? It would be a confiderable dif- 
couragement to peifons in fuch fituations, at a dif-* 
tance from home, and employed in the public fervice, 
if they, were to Icnow, that in cafe of hoftilities inter- 
vening, they would be left to get off their (lores as 
well as they could, with a danger of capture on every 
fide. The circumftances of this cafe may be taken a$ 
virtually amounting to a licence ; inafmuch, as if a 
licence had been applied for, it mufl have been 
granted. Another circumdance urged agabft Mr. 
Gregory is, that he had not difpofed of his houfe -^ 
perhaps it might not be eafy fo to do, at the moment 
t>f his departure, or afterwards ; or perhaps Mr. 
Gregory nught entertain fome floating expedation 

of 
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of retunung to kb official fitoationi } ac all ereolB^ it ^J^± 
is to be obferred, that tfaiB was nothing itiore than Us 
ovm maniion^ and no( a houfe of trade. , . 

On the whole, I do not think diat, by reftorix^ this - ^'^'^^* 
property, I break in upon any one qf the prindpi^t, 
which this Court is bound to fiiftain, as a^mft 
fiibje^ of this Coremnient trading with the enemy. 

Refikutkuu ' 



THE OSTER RISOER, Juroenson Matter. w.iith, 

itoa. 

npHis was a cafe of a Ihip carryuiK fundry articles CoDtnb«id. 

Ir r*. A ^ r T /». Frcightfor- 

^ nrom Jtitga to Amjterdam ; and^ amongft the feited, ign^rmu 
reft, a quantity of fail-cloth, defcribed as linen. mjAlTrl^*'** 
The innocent ardcks belonging to proprietors not "^^"^^^ 
implicated m the cobtmband part of di^ cargo were 
reftored. The fiul-cloth was condemned as contraband, 
^ndalfo fbme linfeed mchided in the fame claim. 

On the queiUon of freight, it was i^ayed that the 
mafter miglft be allowed his freight) even of the iron- 
traband articles, on a fuggeftion that he was totally 
igaorant of the contents of the ptickages defcribed as 
linen^ and that he wvs under a ipeciai agreement, 
^endorfed on Ac bill of hding, **. not to open the 
fiackages.' ^ . 

On the other fide f the Kitfg^s .AdwedpMul JEtaba^ 
ffTjgicA^ -^ That the. sm&sxmd&de ^fftr# the: ag^t^af 
tfaft owners 411 rd^)eA ib <the idiipy £lnd capi^ jof 

binding 
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Tbe binding them by his condu£l ; that if the cargo wasr 
,-■ pronounced contraband, the pnvity and conufance 

'^'tok'* ^^ ^^ matter muft be in law prefumed, fo as to 
aflFeft the owners with the forfeiture of freight. That 
this being the rule of law, the mailer was not at 
liberty to bind himfelf to a voluntary ignorance, by 
which, if it could be allowed in one inftance, the 
whole penalty of carrying contraband (^) might be 
defeated. A matter erring in judgment as to the 
nature of his cargo, in not confidering it as con- 
traband, could not prote£t the Ihip from lofs of 
freight, much lefs could fuch effeft be allowed to a 
ftate of ignorance of the contents, voluntarily affumed 
under an agreement, which was itfelf fufEcient to 
aWaken his caution. 

Judgment. 

The Court held, that the matter could not be pef- 

.mitted to aver his ignorance ; that he was bound, in 

time of war, ' to know the contents of his cargo. 

That if a different rule could be futtamed, it might be 

applied to excufe the carrying of all contraband. 

Freight for goods condemned refufed — freight 
for the claims rettored, allowed to be a charge 
upon that part of the cargo — the (hip and 
goods having been feparated« 

(^i) So Mr.Valin» on a collateral fubjed^, refpe^ing the igno- 
nnce of the mafter* *' C'eft quece feroit menager au capitaine du'* 
name, uned^faite ou excufe, avec laquelle il ne manqieroit jamais 
d'eluder la confifcation de fon navire, et du furplus de fa cargaifoo, 
— j^uffi M. le Che^^alUr d*jibreu^ pmrlant des effttt dc eonlfabande, 
remarque i*i! que tavii commuu da autcurt efi dc rejcitcr ^ette excujf^* 
Tr. det Prtfu* ch. 5. feft. 5, 
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THE CONVENIENTIA, Peterson Mafter, and iw-ijih, 

two. other Ships. ' 

rr^HESE \^ere cafed of cargoes of com taken out Trade between 
of an American veffel at S/. Andero^ and put on !l?life £^ 
board three veffels, for the account, as it was '^^'^J^'^ 
aflerted, of the fame proprietor, Mr. Tanton of 
Altona* They were taken going on an oftenfible 
deftination to Lijbon. In the two former cafes, the 
mailers confefTed that they had fecret orders to go 
into Corunna^ and that they were aftually failing under 
an intention of going to that port. 

In the Convenientia^ the King^s Advocate arguedf en 
the part of the Captors^ — that this being the cafe 
of a cargo going a coailing voyage between different 
ports of Spain^ under the additional aggravation of 
falfe papers, the Court would in the firft inflance pro- 
nounce it fubjeft to condemnation. 

For the Claimant^ Arnold and Laurence.'-^lt is a 
dangerous principle to admit, that the mafter fhould 
have the power of facrificing the property of the 
cargo, on his oath alone^ by averring a ialfe deftina* 
tion« The affidavit of the fliipper ftates the voyage 
to be to Lijbon^ fo that there is at moft but oath 
againft oath* The mafter did himfelf job in that 
affidavit, and therefore is not worthy of credit, now 
coming forward to contradi£t himfdf. It was father 
laid, that the coafting trade of Spain had never been pro- 
hibited to forrigners} that there beingnofpecialillegality 
affeding the voyage on that ground, it was to be 
Yoii. IV. p taken 
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The taken as a voyage from the port of one enemy> t^i^ 
TiA. * the ports of another enemy, in which the rul^ 
^J^^^ refpeding a falfe deftination, had never been Iai4 
J*c>a- down to greater extent, than to affeft farther proot ; 

Judgment. 

Su- W. Scott. — It muft be admitted, at le^^ tha£t 
this is a cafe of farther proof, as the mafter can give 
no account of the property. That will make it 
unnecefiary to confider the fad as to the coaifting trade 
of Spain^ whether it ftands on a diflPerent footings . 
from that of other countries or not (^). The only ' 
hOt in the cafe which I have to confider is, whether . 
this ihip, which is in every refped documented as 
bound to Lifbofiy was in reality going to Coruttncu 



^mt 



{a) In tht^lieioriat FA. 13, i8oa, a cafe refpe6Unjr freight of li 
neutral fliip, taken on a voyage between two Bpanijh ports, Lau^ 
rente took the fame objection, and contended^ that it was a trade 
not denied to neutrals in time of peace, by the policy of the 
Spant/h laws ; that this circinnftance had not been adverted to 
before in the EmanueU X_^jidm,Rep p. 298.] that it was there- 
fore open' to argument in this inftance : That the reafoning on 
srhich that deciiion was formed, did not apply to voyages between 
ports of Spain. 

Courts — J think myfelf entitled to prefurae, that the coalRiiig 
trade of Spain is guarded by the fame rules, and is placed on the 
fame footin^> as the coaftiog trade of other countries, unJefs the 
tontrary i^ difti$6Uy proved. In the prefent cafe, nothing is pro- 
duce<| to isftabliih the contraryi on which the Court can ^£1 ; and 
therefore^ there is no ground for departing Troin the rule. Which 
bas been applied in other cafes* 

Freight and espe&ces lefilbd, . 

The 
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The papers all defcribe the deftination to be to ^ The 

Lijbon; and there is an affidavit of the fhipper, fwearing, 

I obferve, not that the (hip is adlually going to ^^^ j^^ 

Li/botty but " that he had, by virtue of the royal «^®>» * 

privilege, &c. (hipped a quantity of corn, &c. bound 

to the port of Lijbon^ as appears by the charter-party ^ 

and the bill of lading** This is not an exprefs 

averment of the deftination. It is imperfeft in two 

reipefb ; even the words " bound to Lijbon** might 

be taken as mere defcription, and as not containing 

a ^TtOi averment ; but the other words which follow^* 

** ^ appears by the bill of lading," fupply an equivo* • 

cation, which would entirely take off the effed of 

the former part, if it could be underftood. to aver 

a 4^ftination to Lijbon. The mailer's concurrence 

in that affidavit is (till lefs dire£t, (ince he fwears 

only, *^ that Lijbon was his true deflination, and that 

** he was bound to deliver there, according to his bill 

^ oj lading** The account which the mafter gives 

on the interrogatories is, " that Mr. R is the 

^^ lader; that he does not Hhow the owners} thaf 

by the papers, the cargo was to be delivered at 

Lijbon^ but that he was told by the broker, who 

*' chartered his veflel, that if he went into Corunna^ 

^^^ he would be paid the fame freight; and that he 

** intended to go to (^orunna.** 

It is objeded, that it would be a dangerous prin* 
dple to hold the mafter's evidence concluiive, as to 
the deftination. The Court has never laid down t^e 
rule to that extent: It has only faid, that unlefe ^ 
the teftimony of the mailer is difcredited or contra- ' 
fdi&ed, his evidence on this fad mufl: be of great 
wdght. In point of hSij he is the perfon to whom 
the fecret is entrulted. In ppint of priodple aUb> he 

pa is 
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• The is entitled to great attention, inafmucb 2i$ hf^ V^i^f 
TiA. in, fo depofing, bear teftimony againift his . $wn 
jF^ijjjj, interefts, and thofe of his employers, which i^Jjai' 
i3oa. circumftance that gives weight, in all ordinary^ ci||^^* 
to the credibility of human teftimony. It is, however^ 
a poifible thing, that a mafter may, in fome Joftafices, 
be a&uated by finifter motives to depofe f|l^^; 
I therefore, the Court had never ventured to lay^it 

down as a hOt to be taken, abfolutely, in aij .catfs 
on the bare aflertion of the mafter. It .wi}l li^t^li^co 
' the other circumftances of the cafe, and fee how fir 

K the credibility of his evidence is impeached :orjfap- 

' ported. The Court will eftimate the credit pf^e 

mafter by the manner in which he appears tq make 
liis depofition. If his evidence appears fair in other 
refpeds, and is not confined to a mere dry affertion, 
'l)ut enta^ into a circumftantial account of cl>e £i£t, 
there will be reafonable ground to conclude that his 
evidence is not corrupt. In both thefe refpeds^ I 
think this man's evidence i$ unimpeached: he has 
depofed to fuch circumftances as make it highly 
credible ; and there is nothing in the panner of the 
tranfadion to affed his credit. It is £ud that the 
directions were given only by the broker. But if 
owners could, by the general dire&ions of third 
perfons, fliift oflF the refponfibiHty, and come and 
claim as peribns entirely unaflFeded by thf manage- 
ment of the tranfaSion, it would be a great opening 
to fraud, faking the tranfa&ion to have pafled 
in this manner, by the diredion of the broker, who is 
to be confidere^ as the intemunciusy as the agent of 
1)oth parties,- and as binding Jbis employer, | muft 
hold the owners to bt afieded by the frauds and as 

fiidi not entitled to give farther proof. 

In 
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In the fecohd cafe, the evidence being the fame^ ' Th« . 

r. vfn ;|he jldjutorj all the drcumfb^oces were the j7,i. 13th/ 
^iAe>^ ^fteept that the mailer did not difclofe a defti- '^«^^ '^ 
..iat^d^ to €^»itfi: / 

'^ * 4i«lr nr^dontbejidi of the Cafiors^ — that asihe 
rcSlI^^ waft part of the fame purchafe, and of the fan^ 
^fiJeKrukitioti, the claimaiit muft be precluded by what 
""^ei^fed m other parts of the tninfa^tiopy from pving 

4 1 f • 

"'i On the other fide ^ Arnold and Laurence contended^ 

' ^^— that the probability or improbability of the deftina- 

-(foil to Lijbm in this cafe, might be a matter ibr 

^ fiuther proof; but could not be determined by wl^at 

• had tranfpired in the other cafes, however conneded, 

in appearance, in ibme parts of the tranfadion. That 

^it was againft all rules of evidence to judge one cafe 

by another ; that there was room enough to fuggeft 

ftauds that might have been attempted by the fliipper 

> without implicating the claimant;^ but that at ^I 

' events, it wa$ impoffible to decide one cafe by the evi- 

deiice of another. 

ft 

* Coc^;*^— Thefe three cafes bear a g^reat fimxladty 
undoubtedly— -^^^/^ If 0n onmitwuna^ w^c diverfaJa-> 
inen^ -^They are claimed by theiame perfon, and arife 
out of the fame purchase of the cai^o of an American 
veflet, which was iiot admitted to go into the Spamjb 
port^ becaufe ihe had been a Briti/b prize* They 
were^ all contemporary traa&dtoii^ and cogiduQed 
byihe jkme parties. In the^^t^o former cafiss, ^the 

F g mailera 
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r6e iftailers admitted the deftination to Lijbon to be falfe 
^%u .""* 2uid colourable : In the prefefit cafe the ntafter docs 
jf^ ij not ; this is the only feature in which they diflfer ; l)ut 

\to%. ilill I mud fay, that this circumftance makes a great 
difUnftion in a legal point of view* There may be 
reafon, morally, to conjecture, that this cargo had 
the fame delUnation as the other two; but it is 
impoifible for me to conclude> that becaufe the other 
fliips were going to a diflferent port, than that held 
but in their papers, that the deftination in this cafe 
is falfe alfo. My fufpicion may be very ftrong ; but 
I think it would be going farther than any -rule of law 
will warrant me, to come to fuch a conclufion. 

Under thefe confiderations, I fhall admit this cafe 
to farther proof; but very ftrong proof of property 
and deftination will be expefted: After what has 
pafled, it will not be improper to require, that 

Mn , and alfo the fliipp^, fhould negative 

the circumftance of any converfation, or verbal order, 
fimilar to what appears to have pafled in the former 
cafes, and that it fhould be diftinftly averred, that this 
majier was not /ailing under . dire6Hons to go to any 
other port, than what was defcribed to be the ofben^ 
fible deftination. 

May 2oth, 1 8o2. — This cargo was condemned^ no 
farther proof being exhibited. 
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' iHE CARL WALTER, Schmidt Mafler. 






* nr^^^ was a cdfe of a cargo of hides, taken on board Tranitj^ 
. ^ > Dq^vfh y^ffel, on a voyage from , the Tu^us 'X^tlU 

\:.^ ^wAndero^ in Sfain; having been trs^ns-fhjpped c^^'Tri 
. ftpoji an board ^SpaniJIj (hip, which had arrived in the averted to nave 
J'agus from tl^e Brazils^ under the protedion of a toVpottupele 
JPoriuffieze convoy. The claim was given for a ™^^**''** 
}ILu MelgeioTy a FruJJian by birth^ but redding a^d 
i}arryii)g on trade at Lijbon. 



'• 
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OnJbe part pf the Capton^ the King's Advocate 
fifi^^^ey^JL^ — It is a matter of general notoriety, that 
. jQotwithftanding the war fubfifting between Spain and 
JPortiUgfll^ a fleet of Spanijh vefTels from Buenos 
-dyr^s .was.fuff^red to fail under the protedion of a 
Portugneze convoy, and adually arrived in the Tagtis. 
The hides, now before the Court, were by the ac- 
count of ail the witnffles to the 21ft interrogatory, a 
part of the cargo of one of thefe fhips, trans-fhipped 
.in the T^^t^, four miles down the river, at a port 
where; foreign fliips ^re allowed to enter 2j)d unlade 
goods for re-exportation, without paying any duties. 
They^are clfuofied for a merchant 9X Lijbon^ andfalfely 
4§faribed as P^rfuff^eze hides, and as being the pro- 
duce of . the Pottuguexe fettlements in the Brazils. 
Upoa the queftion of property, it is to be obferved, 
that, therei is a def^d of proof, inafmuch as the maf« 
psr cannot verify » or give any Recount of it. But fakiqg 
the h& to be, that the hides were roally Spa^^fb hides, 
as may , be prefumed from the defcription given by all 
Uie witxiefles, «^tbat they were taken from a Spanifb 

^ 4 ftip> 
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The m>/' they wiir be fubje£t to $pi|d^|ifiatiQliy t^n^. i£ 
V«»/^ neutral property, under the principle iof l»w, hy Mluch 
/#i.i6th. ^'ticies of colonial produce, hayiiig nevw. 1t>eefi Jat* 
t^h ported into any neutral country, muft be bdd. to he 
taken in tranfitu between the colonies of. the -eoeiliy 
and the mother country* The' prefumptipo. ttett 
thefe hides are $panijh^ and not Portugue^f hide9» 13 
dill ^ther corroborated by this confideradpn, that 
if they had been the produce of the fettlements of 
Portugaly they muft have been imported into Lifbm^ 
and could not have been exported again in this man* 
ner without paying duties. It appears alfo from 
affidavits which the captors pray to be received, that 
the hides were fold at Plymouth as Buenos Ayres bides ; 
that the difference between the Spanijb and Portu^ 
gueze hides is very confiderable, in refped to the man* 
ner of dreffing them, and alfo in^refped to their 
value. ' 

On the part of the Claimant ^ Arnold and Laurence. — 
There is not fuffident caufe fliewn, in the original 
cafe, for the introdu&ion of fuch affidavits as are 
offered by the captors. [The Court being of opinion 
that they fhould be received.]] It is by np means 
proved, even by the affidavits now exhibited, that 
they were Buenos Ayres hides; if they were, it is not 
improbable that they may have paffed, in the ^tfzj of 
trade, from the Spanijb fettlement, into the Brajuls^ 
and have become Portuguese property. The mailer 
lays only, *^ that they were taken from a Spanifik 
veffel which had come from the Brazils ;** but th^ 
lading might liave been the produce of the PortugueTt/e 
(ettlemen% or it may have happeoed^ if. the .bidd 

were 



HiGft COURT OF AbMlRAttV. 269 

WcM the prdd«kfe of the Spani/b fettlements, that they tii« 
mij^ have been imported into the Brazils^ and have tsr. 
become Porttigkeze property, under a transfer of fale /r^. iwT 
flS that "pAt of the world* They feem to have been *^^^ 
admitted in Lijbon^ as Portugueze property ; they 
{lafled under the infpe£Hon, and through the hands 
of 'the Cuftom-houfe of Lijbon ; whether the duties 
Inhere paid or not is immaterial, fo long as the regu* 
lations of the foreign Cuftom^houfe have been com« 
{Stied ilfi^. As to proof of property, there is the 
concurrent teftimony of all the papers, reprefentbg 
diefe bides ^^ as going on the account and rifk of the 
Ihipper ;** there are befides letters of the ihipper to 
his coniignee, giving him the neceflary advice and 
diredions to felL But if either on this point, or on 
the fad of produce^ the Court ihould entertain a 
doubt, it will not decide againft the claimant on the 
preient evidence* The affidavits that have been ad- 
mitted ftand as ex parte evidence, which the Court 
win at leaft allow the claimant an opportunity of con- 
tradicting, if the proof of property ihould not 
appear fufficient without the verification of the mailer, 
there is nodiing to exclude the claimant from giving 
further pro<^ on that point. 

|UI>0MSNT. 

Sir W* Seatf.^^TbSs is a cafe of a cargo of hides, 
claimed as the property of Mr. Belgeiar^ who is 
defcribed as a Pruffian fubje^ but is aftually refiding, 
' and carrying ou trade at Lijbm. The voyage is from 
P^rto Pronely in the Ttfgw, to S/. Andero. The firft 
Obfervftdon that impreffes itfelf on the notice of the 
Court, it the anfwer of the mafter to the a2d inter« 

rogatory. 



/ 
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The togatorjj m which, I do-not fee that be*ha$lp<dE|Ai& 
^ra. ^^ any other manner, than what migbt be-perfedly naiutal 
^^ ^^ in his anfwer to that iaterrpgatory, or that be haft, in 
^^^ any degree digrefled from the purport of th^ -qneftion 
]nit to him. He fays, ** that the ca^o waa^all 
brought on board in Hghters; that it wasd/, as he 
then heard, and was infoitned, brought fxotn. a 
Spamjh veflel lying there, which had come, undev a 
Porfugueze convoy, from the Brazils.'* He ^f^;^^ 
that be was fo informed, and feems to have ibeiieated 
what he heard. The other witnefles cowur in 
giving the £une account, though pajis^sjMfe ifsice 
h ftrongly. This cargo, fo taken on boavd,"wa8 
going to a Spanijh port, but whether; to^the fiort pf 
its original deftioation, or not, does not apipear. 
Now when I am called upon to admit farther. proofs 
on the part of the claimant, I cannot Jxit obferve,. that 
there was pretty ftrong notice conveyed to the dann- 
ant in the depofitions of the fad, that aSpatU/b 
fleet had arrived in the Tagus about this' time j tand 
therefore it might be expeded to be fhewn^ either 
that thefe hides were not Spanijh produce, or, if they 
were, that they had been £»irly and compl^dy con- 
verted, and had become tiie property' df the>jR0rft^- 
gueze merchant, by a bona fide importation and fale, 
notwithftanding he might have been imprudoat ebongh 
, to purfiie the deftination to ^Spaitifi^T^ri. ¥his ob- 
fervation, on what -the ^men^x. mghtba^oe done, is 
itill ikcdier ftrengthooisd,. &om, the citQun^lance ihat 
•farmer evidence, is now offered. 

tSome refleOJMiStiiave been throvti out.againfta 
praSke^tinpuied to,^r^ cruiaers, ofitak^ 
JSk\LiJ^¥h W<i (allying out to make feizure of property 

ihipped 



HI6H tcrOKV t>F ADMIRALTY. ta i 

Ibbbed in that tK)n; The circumftanoes virhidi are The 
difclofed in this cafe m«ift^ I think, prepare us to look r«t. 
on fuch a confequ^nce, if tmc, without much indig- jr^^tith, 
nation or furprize ; becaufe, if the government of **^« 
Portugal is reduced to fuch a wretched dependence 
on Spaitiy as to lend her convoys, to proteft the 
trade of Spain from £ri/(^ capture,— to ftand for- 
ward to proted, in time of war, the commerce of 
Spain^ agalnft the cruizers of her own ally, it cannot 
be much matter of furprize, if the peace of b$r ports 
^becomes fubje£t to fome degree of interruption. 'What 
was done in this cafe does not, however, appear to hav^ 
interfered in any manner with the righ^ of neutral 
ports ; fince the privateer went out, and nyade the cap- 
ture at fea, and no fuch habit is proved upon her. 

Affidavits have been brought in to flftw that the 
hides, of which this cargo is compofed, are Buenos 
Aytes hides, and fo I obferre, they are defcribed in 
die return, made by the commifiioners of appraife* 
thent and fale, one of whom is, according to the 
regular practice, appointed by the daimant. They 
all ccmcur in this reprefentation, and fay', ^ that 
tfiere is only one opinion on the fabjeft/' It is, be- 
fides, ftated on the authority of two merchants, ^ tkat 
if they had been Brazil hides, theytnuft have been 
imported at Lijb^ and not at Pwio Frana, 9aad m a 
Parftigttexi bottom/' No duties appear to be cfa^ged 
in any of the papers. 

It is therefore by thefe dfcomftances folly «fta« 

blifliedtemy iatisfadioo, tfaatthere^vas nafuch impor- 

-tation into L^bm^ as would juflify a iale; iince it 

faasbeea repeffodiy determined, that' in tine of war 

pnperty 
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;tPn iH^pmty cannot b^ l^g^Uy transffHred and chang^ 
^^.^ mtranfttu. [Dankebary i Adm, Rep. p. i la.] The*e 
4^ J; thinks reafen to conclude, that there has beed 



'«l9^ no bona fide iiqportation ; and if fo, the fed of fale 

.iirauld not avails even if it had adually taken place. ' 

^The. goods would 0iU be liable to be confidered in 

th<» imxt ligbt^^if they had been taken in ira^fituprx 

.^heir Qriginal,de(tinatipn. . / '. 

But farther^ is there, not evidence to fatisfy me 

that the afferted title is a mere (hadowy title, and 

: nothing elfe I Of whom were thefe hides bought ? 

;It is not poifible that Mr. Belgeiar could have been 

.the proprietor in Buenos Ayres^ — as fuch, he would 

not have been permitted to import* He mud ha?e 

become the purchafer then at Porto Franco; ai\d if 

fo, there jQiould have been fome document of his 

• title on board. Inftead of that, there is no evidence 

of fuch purchafe*; there is nothing but the formal 

. J>aper8^ the bill of lading, and a letter of advice, 

- mere dry 2nd jejune papers, on which he never could 

have refted his title to fo valuable a cai^go; unleb 

he can be fuppofed to have c6ndu£l^ his affairs, ' in 

;;,f|i^b a delicate iituation, with the mod, f upine pegli^ 

gence. 

But there is a document on board, which does, in 

.my opinion^ bear. as ftrongly a^gainft the truth of the 

r tran&dion, as any. thing can, do. There is a per^« 

xate introduced, to declare the neutrality of the pro- 

:; pecty, from a-perfon who has jao authority in Lifion^ 

.^Ut as. agent, .^r the exchange of prifoners betvifeei 

' .Ji^ncf2mi,JPprU^aI. This perfon b brought fonrpd 

. to dedar^^ ij^\ . the goo^« in. <|jaeftion are *^ ^r$^ 

venoms^* from the P^rati^^s^^faw^jgofieffioQ^ ix^ BrasaL 
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TThe. terms In which it is expipeffedl in the FrehcbfUik nfc , 
yery equivocal. Thefe hides mignt de ^ prth rfek. 
-|;^yjtf»/i** from the pofleflions of Portugal^ tddiotit . i^. iaih 
pi^^bfiihiog in any degree that they are of the produce 

^^T Portugal. But why an agent of the french gdirttli* 
ijieQt mould take fuch pains to proteft the property 
of a Poriu^eze merchant, then an enemy of Ftafice^ • 
is not very intelligible* It cannot be, that this cetA^ 

^£^ate was intended to protect the cargo, as PortugueT^ 

c property, againft French capture, becaufe the reiiy 
repreientation of Portugueze property, would but 

/awaken the vigilance and avidity of the French 
crvizers. jAgainft Englijh cruizers, fuch a repre^ 

-^ fentation might be expe&ed to afford fome pro* 
tedlion. This is, in my eftimation, by no means an 
infignificant circumftance to fhew, that there was an 

^ enemy *s intereft in this tranfadion. There is every 
reafon to believe that this has been a fraudulent bufi* 
nels from the beginning, if not an invalid tranf- 
adion, in point of law : and I have no hefitation in 
pronouncing this cargo fubjed to condemnation. 

In the Doris^ the Counfel not being able to dif« 
tinguilh^ Judgment the fame. 

In the Potrimpasj documented from Lijbm to 
Embden^ the King's Advocate £ud, there were 2600 
hides of the fame quality, being the produce of Bnenos 
Ajresj claimed by Mr. , of Emiden^ in which 

the fentence muit be the fame. That there were. . 
however, i(3,ooo other hides, defcribed zs Brazil 
hides, on which farther proof muft be ghren, the 
. mafter not bang able to Terify. 

fir 
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The For the Claimant J Arnold prayedj — that farther proof 

Cail al. ^jgjjj Y^ admitted of the whole parcel ; obferving, that 



TKR. 



^ j^^ — in thfe ca(e, the duties were charged, and defcribed to 
t%Q%. have been paid; and that there was nothing concluiive 
to ffaew that they were Buenos Ay res bides. 

Tie King^s Advocate replied^ — that as to the 2000 
Buenos Ayres bides^ it was ftill a fale in tranfitu^ like 
the preceding cafes. 

Cl^tfrfc— It b not quite fo. If they were going 
aiQually to Embdeny diere had been a termination of 
the original voyage. I will fee the proof applying 
to the whole. 

aij0 May 1802. ^>- This claim was heard on farther 
proef, when the Court, being of opinion that the 
{iroof was inihfiicient^ rejefted the claim. 

Condemned. 



'ti^ THE WILLIAM, Stopart Mafter. 

Moniiioii tf ainft 

ml^ln ^i^His was a cafe in which a monition had hfi&x 
^»^*JJ^ taken out againft the cs^ors to proceed to ad« 

thtnmno judication. The captors appeared under proteft. 
Court, and Idly, obj^fting that no claim had been ^ven, and that it 
JJj^^^ • was not competent to the parties to call on thie 
SSiti** ?i2* captflfs, to proceed to adjudication before they them- 
thittfatcapion felves Were in the chara€^er qf claiomtts before the 

had aojetter ^ f^ ' .^ ' 

narqiM againft LiOUrt. 
the Dutch, 
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^. , Regijirar faid^ — that fomething ha4 beai Th«^ , . 
doue. very irregularly in t^is proce^djjig, though i( -^ — —r^ 
did not appear how it bad arifen; thaiC it WJ^ not th« ^'\'^t'": 
pradtice.tQ iflue a mouitbn to proceed to adjudication, 
till a claim bad been given, and f<^curity enterd4i ^ 
Xhat the prefent moniticHi defcribed the claim, ^^ to 
bave, ifeen givetiy* though it was now infifted by the 
captors, that there was no claim. 

Court-^The monition that has iflued againft the cap- 
tors^f^is to proceed to adjudication :'' They objefi, that 
no <:laim has been given by the parties, applying for the 
procefs of the Court. Undoubtedly, it is the ufual prac* 
tice for a party to give in his claim, in the firft inftance ; 
but it will not neceflarily vitiate the procefs, if there 
has been no clarn^ If it flionld, in any manner, com« 
to the knowledge syf the Court, that a feizure had 
been made in the nature of prize, anil that no picv 
ceedings had been inftituted, it would be the duty of 
the Court to dire£k piDceedinge to be comnienced. 
In common condemnations, k is not necefiary to wak 
for a claim. The captors, in this inftance, admit aU * 
that is neceifary to found the procefs of the Court, by 
the feuture tod forcible poKfficBr; that is fiifficient \ -^ 

to oblige them to proceed to adjudicadoiL ^qthc^ 
gnAMd that Into been taken, is, ^^ tkat the captor is not ^ 

Jiabfe to be called upon ito ptriocecd to.adjttdication; 
-beosiufe ise ts nidt commiffioned s^ainft the Duttb, 
and thM: the cavgo was fent oiifr'ihere by the Coitrc tjf 
BefHUida^ imder^a M^idim that it irafi BfHeb .piMi^ 
petty > 4anid Dn %faM lo aibfwer'all iioeftions.'' The 
«a{fttoted'tak^ out^a cdmofiflka^dganft Ae Avvm&, 
^t leaft } and mnamjlatj that this caxgo lojght Aot he 
i^sfffl^ property • The Judge of the Court of Ber* 

tnuda 
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I 

The muJa has determined nothing on that queftion^ buc 
William, j^^f^^j. remitted the caufe, declining to decide npoft 
^ts^^ it ; but, if the captor had taken out m commiffion, i» 
he to be at liberty to make a feizure, without being 
refponfible to the neutral merchant, becaufe be is 
mn-commi/^onedf and cannot obtain condemnation to 
himfelf ? I have no hefitation in overruling tbe^proteft» 
and with coils. 

Captors direded to proceed to adjudication* 



i^As6th, ' THE JOHN AND JANE, Askew Mafter. 
180a. 1 

Dtftfiakmofft npHis. was a cafe of an Englijh ihq> found at feat 
priM ihip bv J- havine been taken by the enemy, and defert^ by 

Iht ontnv, not ° ' ' ^ 

cooiid«red .•• a the captors* 

dereliMioB tm- 
puuble to die 

J^SItSSftT Laurence argued^ ^^thdt the Court would ccmfider 

it as a cafe of derelid, and give a moiety, efpeeially 
as the value was very fmall. 



Court. — -I do not think that this is to be taken as a 
cafe of derdid. The veffel appears . to have been 
captured by the French, and deferted ; but there k 
no animus derelinquendi imputable to the ownen 
The French captors had left the veilel, becaufe, per- 
haps, they did not wiih to be incumbered vmh her» 
oi* delayed in their cruisse. But thofe who were in 
pofieffion, as the agents c^ the proprietor, had not 
committed any. aft of derelidbn. The principle of 
derelict does not, la my opinion^ ipply# If the 

WfUDff 



Memy had kept poffelSon, and maintained a conteft, jo,„^*jj,he1 
irtie law would have given only one-lixth to a re- ' 

raptor (^). Can it be faid that the merit of the ' i^. *' 
jalvors is greater, or that they are entitled to a greater 
l^e<irard^ becaufe no perfon was left on board the Aip 
<tod^end her? The value as dated to be ndt more 
Jthan 6oo/« '1 fliall give igoL though perhaps th^t 
will be going farther than may, on &n& principle, be 
IMtfranted* 

^1 .^— — ^ ■i H M. I III ,m ■.■■■■■ii.w n , *m mmmimmmtmrt^mm 

• 

(a) There ii one (pecics of recapture from the enemy which , 

vefti the whole istereft in the recapture, nz. whf re an enemyft 
ihip, taken ori|fiqally by one JSnglj/b veflely and loft ag^in to an 
cnemji^'s cmzei^ i» fubfe juently recaptured by another En^li/b 
ftip. It has occafionally become a fubjeA of difcuffion in the 
Fnze Court of thii country^ and alfo in France f whether any intereft 
J^fted in the firft feisor ; and in 1778, in the cafr of tSe Lncretiat z 

ifi^ Court of ' Adqiiralty was difpofed» though apparently in' 
departure from more ancient preccdentSi to confider the firft tfkft 
as the captor, and the fubfequent taker as the recaptor, en- 
titled to a high falvagre. It does n6t appear, that this cafe was 
^Uppealed. Bot in anbthertnftance the fame fioint was much contefted ,.^ 

^^foae the Lords of Appeal, in the cafe of the Pplfy (a), m whicti (a) Lonb, 
theprizehadbeenrefcuedbythe/^m^rfa7ipcre,w,i|ndretaken,aBdcoip- *** ^^' *^ 
demned to the laft captor in the Vice Ad. Ct. of Netu Tork. — On 
appeal, brought by the firft feizor, the Lords affirmed the fentence of 
"the Court below, holing, that the original captor had not completed 
illwpo&IBon; that the incipient intereft which had been acquiredl)y 
;the firft tajwr, waseatixely divefted by the fubtequent lefcue, an4 
that the final Britijh captor was to be confidered as the efficiei|t 
captor, and as fuch entitled to the whole benefit of the prize. 
In the cafe of the MarguerUte (^), the fame queftion was brought (h) jd Aprih 
'befbrethe Court of Appeal, with the only difference, that the firft '78x* 
Seci^^ittipe had been made by a French frigate. The Lords prd- 
iV0|>nce^ a decree to the fame effeft, ^nd condemned thp appeU^t 
injcofts.. Mr. f^/m, Tcait£.de8 Prifes, c. 6. ^ i. (ays, that this 
point was eftablifhed in the French Court of prize in favor of the 
'ultimate captor, hy an arrit, A.D. 174B. 

* V<JL. XV* Q 
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Mar^h x6th, THE AURORA, Lindberg Mafl:er« 

Proprietuy rpHis was z csSe refpeding the legal proprietaiy 
ISS'^i . intereft in certain goods, fhipped in a Spanijb. 
^JJ^y^Pi*'' port, and fent to Ireland. Tlie principal fafts were 
ofcumfUocet, ftated to be, that Neale^ a merchant, living in America^ 

having been engaged in exporting barilla from 
Teneriffe to Ireland^ and having funds in Teneriffe^ 
was confiderably in debt to Cunningham^ his corre* 
fpondent living in Belfajl ; that Cunmnghanij wifliing 
to get the debt liquidated, fent over his clerk to 
Cullen and — — , merchants, at Teneriffe^ to perfuade 
themtofhip a farther certain quantity of barilla configned 
to him, but on the account of Neale^ as they had for«f 
merly done, on a promife, that he would be refponfible 
for the remainder of the fhipment; a licence., was 
obtained for fuch importation, and a veiTel chartered 
' and fent out to bring the goods to Ireland* The 
clerk arrived, and the tranfadion went on according 
to Cunningham*^ dire&ions ; the ffiipment was made, 
and the bill of lading figned to Nealcj when the 
(hippers received advice from London of the real nature 
of the order, that it was not in the common courfe 
of a confignment to Cunningham for Neale*s ufe ; 
but that Cunningham had taken this method to in- 
demnify himfelf, by getting the property of Neale 
into his hands. On this difcovery, the (hippers, who 
had made out a bill of lading to Neale j interpofed, 
and refufed to let the fhip fail, unlefs Jame/on, the: 
' clerk of Cunningham^ would confent to an alteratioa 
of the bills of lading, and take them ^^ to the order ; 

of 
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of the^ihippers ;" the bilk of lading were accordingly The 

made out in that form, and the {hip failed and was ^m 

capcurea* igoa. 

In /ufpdtt df the Claitn^ Laurence and Sewell con^ 
tended^ "^ ihzi the fhip having been chartered by 
Cunningham^ and fent out on this expiedition, a de- 
livery to the mafter was a delivery to him. 

Court. ^^W2s there not a cafe very lately of goods 
fent by a merchant in Holland to ^. a perfon in 
America^ by order of B. and for account of B. but 
with dire&ions to A. not to deliver them, unlefs 
latisfa&ion could be given for the payment, -— in which 
cafe the property was held, not to be divefted out of 
the Dutch fhipper, and condemned ? 

LaUrence.'^^nch a cafe has occurred, but there the 
goods were not going to the hands of the purchafer, 
but to i third perfon who might be fuppofed to keep 
up the poifeffion of the ihipper, as an intermediate 
agent : here they are going dire£Uy to the confignee, 
and into his poiTeffion, 

JUDOMENT. 

Sir W. Scott. — This is the cafe of goods fhipped in 
Teneriffcy and bound to Belfajij there to be imported, 
it is faid, under a licence, though all that is pro- 
duced is not a licence, but an order of the Lord 
Lieutenant to the Cuftom-houfe, reciting, ^^ thgt 
there was fuch a licence." It is proper, in all cafes, 
that the licence itfelf ihould be exhibited, in order 
that the Court may fee whether the party has com- 

2 plied 
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Tht i^ied with the terms of it (a). One Umitadoil of the 
AirfcoK4> licence I cam infer fixmi what is here ftited, tiz. that 
M^rch x6ch, xhe articles were to be either Britifl) or Irijh pr o perty 5 
if they fliould prove not to be the property of a Britijb 
ar hi/b knerehanty it vould be impofliMe that they 
•could be reftored under this licence. A fecond con- 
dition 18, that they were to be imported by Mr, Cm- 
mngbam. U the Court fliouid be of opiniooii thac 
thefe two conditions have not been, complied with,« 
the licence itlblf mil be of no avaiL AMkough the 
Sovereign, aiid thofe who repreSent him, may have 
the power of pennitdng even the importation of 
demy's property, and that by soiy petfon whatever, I 
am not toprefeme foch an intention, in ekher member 
of it, unlefii the terms of the licence ezprefdy fo de- 
clare it. 

Then how can it be faid, that Mr. Cunningham is 
the importer in this cafe ? I do not fee how he can 
be fo defcribed : he charters a veflel, and fendft h^ 
$0 the life of Teneriffe^ to bring from thence a cargo, 
tor the account of NeaU^ a merchant in America. 
The veflel arrives at J'eneriffej where there Vi^s an 
agent of Mr. Cunninghanij who appears, with the 
aififtance of C , a merchant of the ifland, to 

have tranfafked the bufinefs with Cullen and Co. of 
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(j) Tbe concluding claafe of licences proTidet, « That any 
perfon who fb«ll ckkn tbe benefit of the licence hereby gruited» 
(hall take and haTC the fame» upon condition, that if any ^ueftion 
arifes in any of our Courts of Admiralty, or elfewhere, whether 
fuch fK:rfon or per font hath or have, in all points conformed 
tifereto I in all cafe^ whalfoevery proof (hall be on the perfon or 
.perfons u£d^ thti our licence^ orclaiaiing the benefit tbttieo£'' 

Seville. 
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Seville. . The charter-party was in the courfe of being "Mie 

fulfUledy and a cargo had been put on board, con- ' .^ 

figned to Cunningham y but on account and riji ^'^^^^^ 
nominalfy of Mr. Neale. The whole of this transfer 
was ^erwards rdcinded. The fliippers take ahna, 
and wifli to give a diflFerent fliape to the bofineb. 
They confeot to let the cargo go to Belfaft^ but not 
to the hands of Cunningbanfy in the firft inftance, nor 
for tie account of Neaie. It is defcribed to be going 
'' for their order f*' and configned to the houfe of Cowper 
BcJIand and Co.^ in* London^ who were to fuffer it to 
go on to Cunningharky if they were fadsfied for th^ 
payment* By thefe means the ihippers cakulated . 
to proted themfelves againft danger of two Idnds. 
They were not perfonaliy acquainted with Cunningbam t 
they hoped therefore to guarantee themfelres againft 
any riik from that quarter, and alfo againft the 
infolvency oi Neale* In doing (o, they have, imfor* 
tfinalely for themfelves, incurred ' another danger 
which they ilid not forefee, viz. that of rendernig chia 
property liable to condemnation, as property Aiil 
vefted in them, fubje&s of a State in hoftilky with 
this country. The (hippers, having the goods in 
their power, and in their own port, refufe to let them 
go, unlela under an alteration of the bill of lading. --^ 
It is laid that Cunningian^s agent confented that they 
flftould be fo fliipped ; I do not e3ca£tly fee how that can 
vary the cafe ; if it was a voluntary ofier on the part 
of the agent, that would not aker it ; but it rather 
feems, that it was not voluntary, but forced upon 
him^ under the power which the (hippers retained 
over the goods. It is true, the veifel was coming to 
Belfif/i ; but are the goods configned to Mr. Cun-^ 

8 3 ningbam? 
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fiingham ? By no means — he has no legal connexion 
whatever with them, he had no document by which 
he could demand pofleffion, or defcribe himfelf as 
the legal importer. He might perhaps confider 
himfelf to be the importer, but the queftion is^ 
whether he can, in law, be fo confidered. Suppofe 
the ihip had arrived, and that Mr. Cunningham had, 
in the mean time, been involved in difficulties, would 
not Bolland and Cowper have flopped thefe goods ? 
In what way could Mr. Cunningham have demanded 
them? They Would have been dill the goods of 
CuUetij and in his own pofleffion, for the pofleffion 
of Bolland and Co. bis agents, would be confidered 
as his own. If I fend money to a banker, my banker's 
pofleffion is my pofleffion. To fay, that Bolland and 
Co. are al/o the agents and correfpondents of Cunning' 
bamj makes no difference, becaufe the goods were 
not fent to theoi in that capacity. They were the 
correfpondents of both parties ; but they were to a£k 
in this inflance for the fecurity of the fhippers. It is 
impoflible to diflinguifh this cafe from other cafes, in 
which the goods being flill under the dominion of the 
ihipper, and fuDJe£t to his order, the property has been 
held in this Court not to be legally changed. I cannot 
but be of opinion, that this cargo continued ftiU the 
property of the fhippers, that Mr. Cunningham would 
not be legally anfwerable for the payment, and that 
' in condemning thefe goods, I condemn nothing bu( 
vhat is to be legally confidered as Sfanijh property^ 
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THE TRELAWNEY, Lake Maften ^^^Jf^ .. 

(Inftance Court.) 

THIS was a cafe of falvage, on behalf of the Lord sJ^ag^rf* 
Nelfin flave-fhip, for the recovery of the Tre^ Refcucoft 
lawney^ another flave-ihip, on the coaft of Africa^ iSmgJMO^ 
fromfome infurgent flaves, who had difpoffeffed the ^\^/,^ *^ 
mafter and crew, and fent them on fhore. *"5***" ^^** 

' ihipw — 

, X-IOtb fpYttU 

On tie part of the owmrs of the Trelawneyj agoing 
'whom the monition bad been granted [vide 3 Adm* 
Repts. p. 2 1 6*3 Arnold Jiated^ — that the reprefenta* 
tion, which was now before the Court, was an ex 
parte reprefentation only. That the matter of the 
Trelawney vtz& d^ad, and the reft of the crew had not 
been in England lately, fo as to enable the owner to 
offer any thing in the way of evidence, in oppofition 
to that account. That, in refpe& to the value of the 
property faved, it was to be recolle&ed, that the 
ieryice was rendered on the qoaft, and therefoi^e the 
value of the flaves recovered, was to be eftimated by' 
th^ir price in that country, and not by thdr ultimate 
value \a) in the Weji Indies^ after the contingencies of a 
long voyage. It was farther contended, that no prece- 
dent could be produced in which falvage had ev^r 
been demanded for fuch fervicesj-i^as the occafiqn 
could not but be frequently occurring, it was to 



•1 



{a) Stated to be about io>oool. on the arrival at JamaitOf 
or JEngland. 

(2 4 bQ 
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tim be inferred from hence, that between perfons engaged 

_; ;i. in this md&i it was toniidered as an aft of mutual 

^lio]^^' afliftance, to be aflforded, and received gratuitoufly, 

without founding a demand of Iqgal falvage againft 

the owners* 



Judgment. 
SirlF. 5^0//. — The firft qufeftfon that I have to 
confider, is, how far the fad, on which the claim of 
falvage is built, is fufficientiy eitablifhed. It ftands 
on what is called the ex parte reprefentation of the 
falvors^ in which they have taken on themfelves to 
defcribe the circumftances of the tranladion. If that 
ftood alone^ it would undoubtedly be confidered with 
great jeabufy by the Court, but it is accompanied by tiak 
corrdborating circumftance, that the other party has op« 
pofed nothing to it. It is not denied that the mafter and 
er^w have beai in England fince the tranfadioii« 
Their reprefentation, if it contained an account, in any 
rejpe6:, fubftantially different from that which has been 
gitenbythefsjvors, would have been received, and might 
Ibave been very important. But hothing of that kind 
is dffered: neither is it fuggefted, that the ownera 
have received any other reprefentation than chat which 
is now .given by the falvors. To come at this late 
hour, and call it an ^ parte reprefentation, wheil 
nothing is offered or fuggefted, as capable of being 
produced in fair contradidion to it, is a little 'iinreafoii% 
able. I muft, I think^ look upon it asrinore than 
9n ex parte repref^tatirni^ and confider the fad to 
t>e as Ynuch eftabh'flied, as if it had be^n made out by 
plea and proof, The refult of that opinion rnufl be^ that 

the 






HIGH COURT OF ADMIRALTY^ ^4$^ 

the h& k fufficicfitly before me^ and that it is likewife* "n^ 

a meritorious fenrice, as there reprefented* ^^ \ 

The affidavit of Mr. Kendal, the mafter of the ^^^ 

Lord Nel/on, dates, w- *^ That he arrived at Cabenda,' 

^^ on the coaft of Angela, in May 1799 ; that during 

his (lay there, the Trelawney Arrived, and wa* 

etnployed in takmg in her complement of flaves, 

*^ when, on the 2d of Augujl, about fix o'clock in 

^^ the morning, thofe already on board, in number _ 

'^ tabout 85, rofe upon the captain and crew, fdzed 

^^ the arms^ wounded two of the crew, and got eoni« 

^^ plete pofleffion of the fhip in about five minutes ; 

*^ that the captain and all the crew, except the two 

*^ men who were wounded, got through the cabin 

^< windows into two boats, belonging to the TreJswney, 

^ and rowed away to the Lord ^i?^».*'-— So that them 

Was a complete abandonment : I impute no blame Co 

any one on this account ; but I mention it, as {hew« 

ing that the crew w6re completely overpowered, and 

obliged to quit the fliip. •— *The affidavit farther ftates^ 

<^ That this deponent, conceiving that not a moment 

^^ was to be loft, commenced a heavy fire from his 

^^ great guns and fmall arms, into the Tr^atvnej^ 

^^ which was lying about half a cable's length fromi 

** the Lord Nel/on. That the captain and furgeon of 

^^ the Trelawney, and a boy, got on board his fli^^ 

^^ but he prevented the reft of the crew from quitting 

<< their boats. That about this time, thirty of this 

^* appearer^s men, whom he had previoufly difpatched . 

^ m two of his boats for that purpofe, had boarded 

^ the Trelawney^ and were engaged with the negroes 

^ about an hour and a half, and after a fevere con- 

*f flift, in which two of his crew were feverely 

** woundecd 












saS CASES DETERMINED IN THE 

The <* wounded, fucceeded in quelling the infurre£tioii# 

J!f 1 ^' That about a quarter of an hour before the flaves 

''^ijtoa?*^ " ^^^^ completely fubdued, this appearer went on 

board the Trelawney with the boat's crew, whom 
he compelled to return, by threatening to fire 
^^ into their boat; that he remained on board the 
*.* Ttelawnej till between nine and ten o'clock, when 
^' perfed order was reftored, and this appearer re- 
turned to his (hip, leaving his furgeon and fur- 
geon's mate to take care of the fhip and give the 
neceffary relief to the wounded ;" and laftly, 
*^ that if it had not been for his exertions, and the 
^^ fpirited condu£t of his (hip's company, the faid 
fhip Trelawney and her cargo mud have been 
inevitably loft." — So that every part of the fervice 
was meritorioufly performed. He compelled the 
crew of the Trelawney to do their duty, he afforded 
affiftance^ and finally fucceeded in quellkig the mu-> 
tiny, and recovered poiTeffion of the fhip, and this^ 
not without a conflid:* with very defperate perfons. 
It muft be admitted, on this view of the fads, that a 
very great benefit has been received.— By whom? by 
the owners of the fhip and cargo. As far as the fal- 
vors are concerned, they have no privity with the 
(jaf) infurers. Their demand is againft the owners alone, 
though in fad, the infurers may be in general theperfons 
on whom the lofs, if that is a lofs by which, on the 
whole, they are benefitted, ultimately falls. It is to 
the owners of the property refcued, that the falvors are 
to look for their reward. If it be in point of faft 
true, as ftated in the ad, that the falvors did make a 

filly 

I I I _ . I 111 _ I ■_^i_ J g LI I 111. Ill 

(a) It bad been ftated in the affidavit of tbe owner of the Tre» 
lavfmj^ *^ th?it b^ wQuld be prejudu^ed by the debj of tbe caufe» 

owis^ 
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filly declaration, that they would take nothing from _ The 
the owners, that is a declaration not to be prefled upon ^ ^ 

the Court, as affording any Itgal ground of exception -^^jj^^ 
againft this fuit. It is the duty of the Court, in this, 
as in many other inftances, to proted perfons again!): 
their own indifcretions. 

It appears that fome negociation had been going 
on to fettle this matter by agreemoit with the under- 
writers ; but they are a numerous body, and I am 
not furprifed that no final fettlement has been 
concluded. Laying out of the cafe all imputation that 
one party may be difpofed to throw upon the other, 
I have nothing to do but to confider the value of the 
property that has been faved, and the fervice per- 
formed : It is, as I have faid before, upon' the 
credit of the reprefentation given, a meritorious 
fervice, to be confidered as a refcue effeded from 
pirates : and to fay the lead of it, full as meritorious as 
recovering property out of the hands of the public 
enemy. If the cafe refted here, I (hould be difpofed 
to accede to the prayer which has been made, that the 
court would give falvage, in as high a proportion, as 
is dire&ed by the Prize Ad:, for cafes of recapture 
of wan But I ought to remember, at the fame 
time, the nature of the trade in which thefe two fhips 
were employed-^ that it is a fervice of common danger,, 
on which every veffel probably goes out under an 

owing to thp infolvency of feveral of the underwriten, of whom 
he (kould not now be able to recover the amount of the falvage* if 
any fhould be decreed ; and farther, that the owner of the Lord 
Nelfm had declared to him, that he did not wiih to receive falvage 
at the expence of the owner* if notinfured ; but that if the under- 
yrriters would have tp pay it, be e](pe6ted only fo much as might 
|>e f^cpycred from them, an^ no more, pr to ^t effeft.'' 

unpreffioQ 
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Th* iBi{>reinoa of the policy and duty of rendering ma* 

..i^ 1 tual aififtance. When veflels are aflbciated in fome 

^Ijoi^^ degree in a common intereft, they do not ftand fo 
independent of each other, as ihips failing only acci- 
dentally into the way of rendering fuch afllilance. 
This being the fir ft cafe of the kind, it may, perhaps, 
not improperly lead to the eftablifliment of fome fuch 
principle as, I have faid, may reafonably difUnguilh 
cafes of an alfociated intereft, from ordinary cafes^ in v 
which a privateer, or other vefFel, has no particular 
conne^on with the fhip re/cued. 

That being the cafe, I fliall, upon confideration of 

all the circumftances, pronounce one tenth of the 

• value of the ihip and cargo, and freight, (after the 

fahors ezpences have been firft defrayed) to be due 

as falvage. 

Value about io,oool. 



9g0tAx^, THE HERMAN, Schroeder Mafter. 

npHiB was a cafe on the national charafter of Mr. Ru* 

Kadonal course- Afiy.* r r\ t rr rs !•!* 

ter.-Ainerchint dolj^ m relpecl to the efFeft which that circum* 

Ug^idfot'ih'areln ft^nce would have on the legality of the trade : it being 

doSTb^^^^e- * ^^^^ ixova the enemft country to London^ for the 

duded bj that account and riik of Mr. Rudolf. 

circumftance *^ 

ffttk UTerriiig an 

m!^J^m^ For the Captorsy Laurence conunded, ^ Oat Mr; 
BiMt'fr^Sle ^^olf was to be confidered as a Britijh merchant ; 
•aemy't cououry that he had been a partner in a houfe of trade ia 
b^^nLindo^ Lotdott, voA. had been perfonaUy refident in Loadcn 
luiiimmiao. (ju , y^ . that he ftiU zvauioed a partner in a faonfe 

at 
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M Ltmdm^ W which this cargo was configned, and -."*** 

wa» hknfelf in London at the time of ihipment, and • ■ , l^m 

made his claim in this Court in his own perfon; ^^"t^St 
Ihat it was not even dated that the fhipment was made " ****• 
under orders tranfmitted from the boufe at Embden ; 
that if this di(Un£tion of charafler could be allowed, 
there would be no means of preventing Britijh mer- 
chants from trading with the enemy. 

On the other Jide^ Robin/on^ referring to the affidavit 
in ' which the circumjlances of Mr. Rudolf* s hijiory 
were fet forth J contended^ — that he was to be taken as 
a merchant of Embden^ where he had a domicile 
where his wife refided, and where he was clothed 
with the charader of Britijh ConfuL It was only for 
the piii^ofe of foliciting that appointment, that he 
happened to be in England when the claim was^giveo 
in. He was by birth a German^ and had been refident 
for a time xn London^ but had fince retired to his nar 
tive country: He had fince that time been con^ 
iidered by Government as a foreign merchant, ta 
the commiffion under which he had been employed 
to fupply provifions for the Britijh army in Holland t 
He had a houfe of trade at Embden ^ and poiitively 
made oath, that this Jhipment was madefolely on the 
account of that houfe j and that the houfe in London 
had no ihare or connexion in it : For various im* 
portations which had been made on the account of 
the London houfe, during the war that houfe had been 
in the habit of obtaining the King's licence, which 
would fl^t have been omitted in this cafe, if it was 
not a honajide trania6tion on the part of Mr. Rudolf 
only as a neutral merchant. With refpe£t to the 

danger 
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Tba danger of affording a cover to Briiijh merchants, tor 
- '^"^ " trade with the enemy, that was to be guarded againft^ 
^J^%£ ^^^ ^y refiifing the diftindion of charaaer altogether, 
xto» but by the proof that ihould be required of its faimefs 
and reality in each particular cafe : It was allowed to 
neutral merchants having houfes of trade in the 
enentfs country^ to feparate fuch concerns from thofe 
of their neutral domicil, as in Mr. OJlermeyer^s cafes 
[[3 Adm. Rep. p. 41 and 109]] : To refufe the fame 
diftindioh in refped to conneftions with Britijh mer- 
chants, would be to difcourage foreigners from making 
a connexion with us. 

Judgment* 

Sir W. Scott. — ' This is a cafe refpeding national 
charader, which, I have had repeated occafion to ob^ 
ferve, turns frequently on very minute confiderationsw 
In the prefent cafe I am difpofed to think the circum«> 
fiances ftated in this affidavit compofe a fair claim, 
and that the balance preponderates in favour of the 
claimant. The affidavit flates, '^ That he was bom 
*' in the Eledorate of Hanover ; that from 1795 he 
^ had carried on trade in London^ under the firm of 
*^ Rudolf and Dutton^ which partnerlhip was dif- 
^^ folved in 1798, when his houfe took the firm of 
Rudolf and Co. and confifts only of this app^arer 
and H. Living; that in 1796 he, vrfth his wife' 
and family, left London^ and removed to Embden^ 
^' where he was admitted a burgher, and nas refided 
** ever fince that time, a few voyages to England on 
*^ bufmefs excepted ; that he carries on trade in this 
*' place yor his feparate account, and that his houfe 
^* in London has not the leafl intereft in the houfe of 

^•trade 
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^i trade m this placet That in May^ 1801, KecaufeA heIj^k.' 
** 3000 cheefes to be laden on board this fhip at ■ ■ 

^' Amjierdam for his own fepafate account, configned alia a4tb» 
^^ to his houfe at Ldndony without the fame having 
** any intereft therein." 

' According to this defcription, his perfonal domicil 
is at Embderij where he refides^ and has a houfe of 
trade ; he is only conneded with this country by his 
partnerihip in a houfe here, which is to be taken, in 
a manner, as collateral and fecondary to his houfe 
at Embden: That he* may carry on trade with the 
enemy, from his houfe at Embden cannot be denied, 
provided it does not originate from his houfe at London^ 
nor veft an intereft in that houfe^ 

• The- cafe is reduced therefore to. a queftion of faft, — 
It is exprefsly fworn, that this fhipment was on ac- 
count of the houfe at Embden ; but it is faid, that he 
himfelf was in London at the time of fhipment — : That 
hJdi does not appe^ } it appears only, that he hap-> 
p^ned to be here at the time when the claim was given 
in, and then only for a fpecial purpofe, pointing 
flrongly to a permanent refidence in Embden,^ If it 
had appeared, I cannot think that a perfon being in 
London^ on fuch an occafional errand, and giving 
orders during his flay here for a fhipment in the 
enetny's country, on account of his houfe at Embden^ 
would on that account bring his property into jeo- 
pardy^ or render it liable to be confidered as Briti/b 
property, engaged in trade with the enemy* It is 
fworn, that his houfe in London had been in the habit 
of obtaining licences when that houfe was interefted ; 
frpm which it may^ I think, be fairly inferred, that 
he confidered this tranfa£tion entered into without any 

fuch 
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*ni» fuch proteSdoa to be made on accomit o( his Emkdm 

... .^ home only. 

^£!a^4^ On thefe groimcfc I am difpofiwl to think that be b 

iSoft. not ezdudod from receiving reftitution. 



^^ ^p mffu f^n jf ^i^ . 



ji£»«i >5th. THE DR££ CEBROEDERS, Vanoyk Mailer. 
180X. ' 

Katiooai chanc- nnHis w^s a cafe refpeding the national charafter of 
malffmSdAmJ! Mr. H. Cranty claiming as a merchMtpf America. 

lican merchant, 

in FniKt at the TTTr%«*««*.T»*i 

timeofihipment, JUDGMENT. 

■^ ^«|^ Sir fT. 5r6>//. — The chief queftion in this cafe turns 
!?J^^\-^ upon the national charafter of Mr. H. Grant ; a que(^ 

lion which has been difculTed in two former caies. 
In thofe the Court- decreed reititution, and if che 
drcumftances of the prefent cafe were fimilar to thofe, 
the fame decree would certainly follow ; although I 
may here obferve that the confideration of thofe for« 
mer cafes was tempered with as much indulgence, and 
liberal coaftru^on of the fituation in which Mr » Grant 
appeared, even then, as the rules and purpofee of 
juftice would admit. If there are, hi the prefent tranC* 
tdion, drcumftances which mat^iaUy '▼ary the afpe& 
of Mr. Granfs charader from what it bwe on the 
defcription then given, the Court wHliiot be very mu«b 
afieded by the authority of thofe cafes. 

Mr. Grant appears to have been a native ef GritM 
Brifatn^ but fettled in America^ -where he refided 
«id carried on an extenfive trade dll the year 1796^ 
vyhen he came to Europe y — to England and Frawci^ 

14 <P 
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to look after his debts, and to reclaim fome property^ 
captured by the French^ and alfo with an intention of otBitetotii. 
carrying back with him his wife and femily, who had j,^^^ ' 
been refiding in England for the education of his »*<'*• 
children. His affidavit ftates, " That he was reqilefted 
by the Prefident of the United States to take the 
command of an armed (hip againft the French ; but 
on declining that offer, he was perfuaded to ac- 
cept the office of Conful General for Scotland^* In 
this capacity he fays, '* he has not aded farther than 
to appoint deputies.** Whether there are any de- 
puties now .a£ling under his appointment, does not 
appear. If fo, it would be a' ftrong circumftance to 
affed him with a Britijh refidence, as long as there 
are perfons afting in an official ftation here, and 
deriving their authority from him. 

' Owing to the feizure which the French made of all 
American veffels, it feems, his wife did not chufe to 
venture on her return to America. Mr. Grants there- 
fdre, took a houfe for her in this country, and went 
himfelf to France^ in February 1 800, for the purpofe 
of recovering payment of fome debts. He continued 
ill France from February till July^ and having fuc- 
ceeded in the recovery of fome part of his money, 
which he had no opportunity of remitting diredly, he 
invefted it in the purchafe of feveiral prize veffels, 
which he fent to England^ fome in ballaft, and others 
loaded with provifions. Two of the' latter defcription 
were captured, and brought to adjudication ip tHis 
Court, and reftored. But a circumftance materially 
^^tnguifliing thofe cafes from the prefent, is, that in 
dieni he was ftated to have entered into that trznU 
ftdicm, merely for the purpofe of withdrawing his 

* Tou iv« & funds. 
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The funds, and bringing them hither to. colled his ptrof 
GnHosDKM. P«*^y5 smd carry it home to America. Such pretenced 
-^ ., . are at all times to be watched with confideraiUfe 
^ i3o% jisaloufyj but when the tranjadion appears to have 
been coadu&ed bond jide with that view, and to bft 
direded only to the remoyal of property, which, tbu 
accidents of war may have lodged in the belligerent 
country, cafes of this defcription are entitled to 
be treated with fome indulgence. —- Is this fuch a 
cafe ? Is this a cafe of a neutral merchant fending 
property to England^ where he meant to be perr 
fonally refident for fome time? What are the cir^ 
cumftances of it ? He appears to have gone agaia tQ 
France in the following year to collefl; outftanding dejt>t9» 
Part of the money which he received was inveftfd 
in a fpeculation of fending this cargo of butter to 
Lijbofty ^* becaufe that port afforded a favourable 
market/^ What is this but a vohmtary mercantile 
fpeculation in the enemy's trade ? It is not the cafe of 
a man withdrawing his property to England^ but en- 
gaging in new fpeculations, and (landing on the fame 
footing as any other merchant in the country of the 
enemy. 

If the national charader of Mr. Grant flood pec* 
£eAly clear, this circumftance alone would ^'diftingutfli 
the prefent cafe^ and take it out of the range of thofe 
coniideratiens, which produced r^flitutien of thisr 
gentleman^s property in two former cafes. But that 
is not all-**- It appeared before, that he bad; very; much, 
fiavrowed bis conQe£tiQa,w#th tbecoinmerQe oSAmerioL^ 
having ceafed to a€^ a^^a giSMial naetsehainc tbere^ audi 
having confin^ huEifelf lo^ the ihipqEieat q1 tfae pro* 
dace of his dW9 Iwaded eilaf e» Tbf GQWt did tbfni 
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feel fome difficulty in confidering a perfon in this Tha 
fituation as a meKcbant of America ; becaufe a perfon ' gkb&obdck^. 
confining himfelf to the ihipment of the produce of M^ch%vo^ 
his own eftate, does not ftand exactly on the fame '^*^* 
footing as a general merchant retaining a mercantile 
domicil by his houfe of trade. 

It now appears that Mr. Grant has difpofed of his 
houfe, and has nothing left in America but his landed 
eftate, which alone has never been held fufficient to 
conftitute domicil, or fix the national character of the 
poffeflbr, lyho is not perfonally refident upon it; 
except with regard to property which is going as the 
immediate produce of that landed eftate. Mr. Grant 
does not even feem to have formed any definite intention 
of returning to America* He does indeed fay, *' that 
he has ordered a houfe to be built ;'' but when ? Only, 
^^ whei the materials for« building fhall retura to 
their ufual price." Who can fay when that may be ? 
Under this view of the circumflances in which Mr. 
Grant appears in this cafe, his mercantile connedioa 
with Atnerica^ if any, is held by a mere thread : This 
is a tranfadion not originating in any purpofe of re-^ 
mitting his funds to England^ and from thence to 
America^ but in an independent mercantile fpeculation, 
from Cherbourg to Sevil/ej or Lijbon. It is, I think^ 
not entitled to be confidered in ^n American charader. 

It will be unneceflary for me to fay whether Mr, 
Grant* s chara&er is that of a French or a Britijh mer- 
chant ) it is fufficient to pronounce, that he does not 
ftand in the charafter of a neutral American merchanty 
and that he is not entitled to reftitution> 
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March i6.h, THE THERESA BONITA, De Jong Maft<n-. 

ji.B.hrrtng HThis was a cafc refpeftiog the liability of Mr. Jcfipfib 
caT5o*ofthc WoIff to pay the freight of the cargo whick 

rf ."i&S'ctt, had been delivered to him by decree of the Court, 

•«<'^'^»nK ^ ^oth January J on bail, " to abide fuch farther order 

under an order as fhould be oiade by the Court refpeding the &ii 

of the Court, . II 

made rcf^caing gOOaS. ^ 

the (hip uuder , 

d™mlS°rf * On the part of the Defendant , appearing under proteft^ 
^itt^Z^"" Swabey.— The (hip, on whofe behalf the demand of 
jn^^«*^j •B«nft ^ freight is made againil Mr. Wolff j is a Danijb veffel, 
Cufainid. vi\{\q\\ had arrived in the port of London the d^iy 

before the Danifb embargo {a) was impofed, having 
brought a cargo of fruit from a Spanifh port, im- 
ported by the order of Burnet and Co. and configned 
to them. The cargo had been fold by Burnet to Wolff 
the 28th of June 1800, under a contraA to import 
two cargoes of nuts, and fell them to Mn Wolff* 
Owing to the embargo, this cargo could not be de» 
livered without application to this Court* In confe* 
quence of an intimation made to Government, that 
there were feveral cargoes detained in the River under 
this embargo, which belonged to Britifh merchants^ 
an order of Council iflued the 28th of January^ 
direding the delivery of fuch goods as were Britifh 
property, stnd were coming under a licence to be made 
without bail ; and farther, that in the cafe of neutral 

{a) Embargo impofed by proclamation^ i^xYi January i^oi. 

property^ 
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property, or Briiijh property not under a licence, the The 
-delivery fliould take place on bail^ *' to abide adjudica- bonita. 
tioti in this Court, if any proceedings fhould be com- ""^^ij^^ 
menced againft the cargo within two months/' On }^^ 
W^ fame day another order of Council iflued, which 
tfort)ad the payment of any bill to perfons whofe property 
jsn^ under embargo, and alfo the payment of freight 
i&r- itierchandife imported in the embargoed veflels. 
%>n the arrival of thi$ (hip (be became fubjed to thefe 
orders, fo far as to be incapable of receivmg her 
freight. The freight was liable to remain due indeed 
jrom fome perfon, that is, from Meflrs. Burnet and 
tpo. the confignees, when it could be paid; but in 
■no manner could it be demanded from Mr. Wolffi 
He had under his contraft with Burnet included all 
charges and freight^ and had actually paid them ia 
the price agreed on. But now becaufe Burnet has 
J)ecome infolvent, it is attempted to refort to another 
quarter, and enforce the payment of freight againft 
IVIr. Wolffj who, if the demand can be fuftained, will 
lie under a manifcft hardfhip in being compelled to 
pay freight twice. Under one of the provifions made 
by Government to fecure the payment of freight to 
the embargoed fhips, it was direfted that the freight 
might be paid to the Marfhal, and that no goods 
fliould henceforth be delivered without the payment 
of freight. The perfon interefted in this freight 
might, therefore, have applied to the Marlhal to receive 
it. If that ftep had been taken, Mr. Burnet was then 
folvent, and might have fatisfied the demand ; inftead 
of that, no fuch application was riiade at that time on 
the Marflial, nor any demand on Mr. Wolff. Mr. 

R 3 ' Burnet 



^3$ CASES DETERMINED IN THE 

The Burnet adually paid a part of the freight to the mafter^ 

B^NiTA? t)y which it is evident that he was the perfon to whoni 

Marcb a6ih ^^^^^^ ^^ given for the whole. The mafter confiders 

iSoa, Burnet as refponfible, and aftually received 60/. from 
him on account. In the Courts of Common Law (^), • 
it is laid down by Lord Kenyan^ that in cafes of goods 
configned to A. B. the conjignee is the perfon liable to 
the freight, but not an ulterior perfon, to whom he may 
have transferred the property by fale. This is precifely 
fuch a cafe. Under thefe circumftances, the Court 
will not put fuch a conftrudion on the bail which has 
been given * to dnfwer adjudication^^ as to make it 
Citable to this demand. The condition of anfwering 
adjudication meant only as to the queftion of property, 
in cafe any doubt fhould be raifed on that point, but 
^th no reference to fuch a collateral demand as this. 

On the other fide ^ Arnold. — The freight was earned 
in this cafe before the embargo was impofed. The 
demand of the mafter was originally againft the con- 
figneej but this was fruftrated by the embargo, and 
alfo by the interference of Mr. Wolffs who applied to 
the Court for delivery, and fwore that the gopds were 
his property. By that ad he took on himfelf the 
charader and duty of a confignee, and virtually 
pledged himfelf for the payment of freight. • By thefe 
means the mafter was deprived of his fecurity for the 
freight ; he was entitled to have retained poiTeifion till 
fome legal authority interpofed ; by the application of 
Mr. Wolff to this Court, the mafter was put out of 

{a) E/pinaJfc^^ Cafes at Nifi Priui, Ariaxa t. Smallfiece^ 
"Vol I. p. 23. 

poffefliony 
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pofleffion, and therefore it is but reafonable diat he Th« 
Ihouid be indemnified by Mr, Wclff. b^'n!"^ 



^ [It was here ftated by ^wabey^ that the ca-go was ^'"^^^^ 
of a perUhable nature, and unable to wait till an order 
pf Government could be obtained, and therefore 
xbat Mn )^^ applied to this Court, and obtained an 
,prder for the delivery on bail, and under a recogni^ 
jaauce entered into by Matthew Edes and Jofepb 
Mickinsj to abide fuch farther order as fhould be made 
J^y the Court, and to bring in an account of fales if 
^f-equired,] 

r Arnold in continuation.'^The firft order of Council, 
iSth. of January^ applied only to the detention of 
'the property on board the embargoed ihip j at that 
time this bond was given, and it was framed fo 
general, I apprehend, for the purpofe of keeping 
all queftions open. Then came a fecond order (^a), 
referring only to cafes under adjudication, and not . 
meaning to apply in any manner to the queflioa 
of freight, which is proved by the additional order, 
which iffued the fame day, providing fpecifically 
for queftions of freight. In the mean time no 
freight could be demanded or paid, although it was 
by no means intended that the freight fliould be 
loft. No laches are imputable to the matter for not 
applying earlier ; whilft the embargo continuedj^ which 
was till the 5th of June^ he was not at liberty to re- 
ceive his freight ; as foon as that detention was taken 
off, he did apply within a very few days, and 
although Mr. Wolf has .ftated in his aflSdavit^ that no 

■ I * ■ I I ■ ' '■■ ■ ' ■ — ■ I ■ ■ n mmi 

{a) The 17th Marcb 1801. * 
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application was made to him till the middle of Jur^y it 
is not inconfiftent with the reprefentation given by the 
mafter ; ioT if the embargo laded till the 5th of June^ 
a few days might be neceiTary to confider the fteps 
that were to be taken — No laches are imputable to 
him ; he was originally dirpofTeiTed by the ad of Mn 
Wolffs and is therefore, we fubmitj entitled to 
indemnification from him. 



Judgment. 

Sir Wm. Scott. — ^The difficulty of this cafe arifes 
partly out of the embargo, which is a public ad, and 
partly out of the bankruptcy of Mr. Burnet^ which 
is a private misfortune. It appears that the goods 
were (hipped in a Spanijh port for the account and 
rilk of Burnet y but under a charter-party executed by 
Smth and Co. of Li/borij on behalf of Burnet^ by 
which the mafter is bound to proceed to London^ where 
the contrad fhall be held accomplilhed — " and the 
freighters bind themfelves to caufe to be paid to the 
captain by their correfpondents in London^ on and 
immediately after the unloading of the (hip, 500/. &c.'' 

By the terms of Ihe charter-party, the mafter fets 
off with two fecurities — the engagement of the freight- 
ers, and alfo his lien on the goods ; he has a per- 
fonal as well as a real fecurity : — It appears that the 
goods were fold by Burnet before their arrival to Mr. 
Wolf: With this contraft the mafter was wholly un- 
acquainted ; he looked only to the confignee, or to the 
freighter; Mr.fVolfwdiS an entire ftranger to him, 
except inafmuch as he became the refu^fentative of the 
confignee ; the mafter's dependence was entirely on 

Burnet, 
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Burnet J from whom he appears to have received fome 
advance of money* Then comes the ad of the State, 
the embargo on all Danijb vefiels, which was a meafure 
taken in contemplation of hoftilities, and mad 
be confidered as difcharging the lien, which the 
mafter had upon the goods* In the fituation in which 
the two countries ftood, the mafter had no right 
to make his demand againft any fubjed of this country, 
being himfelf under detention, as well as the veflel on 
whofe behalf this demand arifes. The effed of this 
fituation mud, I think, be held to defeat the right 
which the mafter had poffeffed over his property, as 
a lien, entitling him to retain polTeflion till his freight 
fliould be paid. The confequence of that will be, 
that his real fecurity being defeated by accident, par^ 
taking of the nature of hoftilities, he muft be remitted 
to his perfonal fecurity, againft the perfons with whom 
he contrafted. 

In the fteps taken by the Government of this 
country, it was undoubtedly intended to ufe every 
precaution for the prefervation of all interefts that 
might be ultimately affeded ; and in the bonds, which 
this Court direded to be taken, on the delivery of 
goods under the embargo, the terms were drawn up as 
general as poiHble to anfwer all queftions. I Should 
have no doubt, therefore, that the bond would cover 
this demand, if it was one to which Mr. Wolff was in 
equity liable ; but I am of opinion that he is not liable, 
inafmuch as he was no party to the contrad, and 6b« 
tained pofteflion of the goods under a legal title — at 
a time, when the lien of the mafter for his freight 
was difcharged, by the fituation in which he ftood as 
a Danijh fubjed towards this country* 

The 
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' The claim of the mailer en • the goods being loft, 
he is caft back to the peribnal fecurity of his freighters, 
who muft be refponfible to him. They have en* 
gaged for the ad of theur conrefpondent as well as for 
their own. k is owing to then- correfpondent that 
the goods have become the property of Mr. Wolff) 
thefe perfons ar^ therefore refponfible to the maften 
Under ail the circumflances of the cafe, I am of 
opinion that Mr. Wolff is not liable to this demand, 
notwithftanding he has entered into the bond. 



March 26th, 

iSoa« 



TOE TWEE JUFFROWEN,. Etjes Matter. 



Ji7.^/th^ X^is was a cafe of a cargo of pitch and tar taken 

eC'ng'VoJ;. ^^ ^ ^''#^f *JP> '^» a ^^yage from Embden to 

try, contraband. Dteppcy and claimcd as the property of a Pruffian 



On 
on 



I us proband!, , 

the claimant, merchant. 



For the Captors J Arnold argued^-^Thdt pitch and 
tar going to the port of a belligerent, not being the 
produce of the exporting country, were fubjeft to 
condemnation as contraband. 



For the Claimants y Laurence and Robinfon.^^\( the 
queftion of produce is fo mucli relied on, the Court 
will admit farther evidence, as there is nothing at 
prefent appearing that in any manner points to that 

faa. 
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hSL Should thefe articles not be the produce of The 
Fruffta^ they were unqueftbnably taken from ware- uwwZ^mm^ 
boufes at Emhden^ and may therefore be deemed to ^^^^^4 ^Wu 
have been incorporated into the commerce of Fn^ffia^ ^^^^ 
bemg» in this refpe&y materially diftinguiflied from 
the cafes of neutral merchants in one country, who 
might be fending the produce of another country 
diredly to the belligerent. In the cafe of the Jmp 
Hetevy in which the queftion turned upon a quantity cit«i » «• 
of. hemp taken on board a Pruffian &ip gomg from ff^^^"^ 
Koningjberg to Bourdeauxy the hemp was reftored, 
although it is exprefsly laid that it did not appear 
of what country it was the produce. Pitch and 
tar are entitled to as much indulgence at leaft as 
hemp, being an article of later introdu£tion in, the 
catalogue of contraband ; as it is exprefled by Sir Life of sir r. 
L. Jenkins^ that pitch and tar were not generally ^^JT' 
efteemed contraband in his time, unlefs prohibited by 
a fpecial notification. 

JaDOMENT. 

Sir W. Scott. —I take it to be the eftabliflied dodrine 
of this Court, that pitch and tar are univerfally- contra- 
band, unlefs protefted by treaty, or unlefs it is fhewn 
that they are the produce of the country from which 
they are exported ; in which latter cafe they are con- 
fidered on the more modem and lenient application 
of the rule, as fubjed to pre-emption only. In certain 
inftances, wher^ they conflitute the great (taple com- 
modity of the exporting country, as of Sweden^ the 
prefumption may be allowed in favour of the claimant 
without abfolute proof: but in refped to Eq/l 

Friefland^ 
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Friejland^ or any part of PruJJia^ the fame prefump- 
tion does not arife. The fad is not proved, in any 
manner, by the claimant, and I am inclined to think, 
that the prefumption is on the other fide. 

With refped to what has been faid of a different 
underftanding prevailing in that country, I am afraid 
it is not the only inftance in which our expofition of 
the law of nations differs from what they are inclindi 
to hold upon the fame article ; but I muft rememl^er, 
that it is my duty to adhere to what I underftand ti 
be the expofition authorized by the former decifions 
of this Court, founded on general and difintereftea 
views of the fubjed. 

Under that expofition, I think myfelf bouhd to 
pronounce, that this cargo is fubjedl to condemna- 
tion, as confiding of fuch articles as pitch and tar, 
which are not (hewn to be the produce of the export- 
ing country. 
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THE JACOB, Baer Mafter. Msr^joi, 

180a. 

(Inftance Court.) 

'T'His was a queftion refpe^ing the freight of a BonamjhmL 
fuhfequeni voyage, whether it was liable to be JubfequLnt ^^ 
^ttsjched for payment of a bottomry bond, entered ^hi?drw^ 
into on t;he part of the (hip on a preceding voyage. |}*y"J^*^ 
The aft on petition fet forth the circumftances of the bond, 
obligation in Baltimore^ in 1800; the arrival of the 
(hip at Dublin^ September 1800; her departure from 
thence on a fecond voyage to Americaj and her return 
to the port of London in ^une 1801, where Mr. 
Rucker^ the fegal owner of the bond, had caufed the 
vefTel to be arrefted, and had obtained a decree of 
this Court againft the fliip, tackle, and freight; the 
fhip had been fold, aSd the proceeds, 911/. bang 
infufficient to difcharge the bond, ' the ad farther 
alleged the freight ' which had been decreed to Mn 
Rucker^ by the aforefaid decree, or primum decretnm 
of the Court, to be in the hands of MeiTrs. Pedder 
and Co. of London^ and prayed that the Court would 
dire& that freight to be brought in, and applied to 
the difcharge of this bond. 

Againji the demand^ Laurence and SewelL-^ 
Bonds of this nature are not fuable againft the 
freight of a fubfequent voyage; no cafe can be 
produced in which fuch effeds have been as- 
cribed to them* It is» in its nature a maritime 

M 
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contrafl: refpefting the prefent voyage, in which the 
parties muft be fuppofed to have contraded for the 
liability of the prefent freight, and the fufficiency of that 
freight to anfwer the demand in queftion. In other 
Courts, perhaps, means may be found of enforcing a 
perfonal claim againft the owner on this demand. 
But then an opportunity would be allowed of ex- 
cepting againft the quantum of the demand, and of 
ftating other objedions arifing upon it. This bond 
was entered into for the purpofe, as it is expreifed, of 
carrying the veffel from Baltimore to Cork^ where the 
b(Mid was expreflfed to be payable^ It never was in 
die contemplation of the parties to hypothecate more 
than the freight of that voyage. 

On the other Jide^ Swabey^^^The bond is by nd 
means confined to the freight of the prefent voyage. 
The terms of it are to bind the ihip, and the freight 
generally. To confine the terms to the a&ual 
voyage then in contemphtiori; would be to give the 
borrower the power of defeating the obligation, by 
his own a£t. In the prefent cafe, that effed would 
be produced ; the bond defcribes a voyage to Corkj 
but in h& the fliip never went to Cork* There was 
no opportunity of enforcing a demand there; the 
v^ilel went to Dublin^ where the bond could not be 
f ut in force, as it had not arrived. The plaintiffs 
in this fuit, therefore, are. not chargeable with any 
kcbaa; they have taken the firft opportunitjr of 
profeonttng^ tliMr claim. The defendant is now be- 
fore the Courts praying* to be releafed from this 
Aemflttd} btt if be comes to alk juflice, the Cauit 

12 
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ivill at leaft exped that he ihould ^perform jufUce^ The 

and fatisfy the bondj^ out of the freight of the for- ^""^""^ 

iper yoyage^ v^hkh he does not deny that he has ^"^^^a^ftt 
received. 

ft- 

Oa this, hearing, the Court referved the queftion 
for ffurther confideration^ intimating as opinion, that* 
the 4emand was fiiftainable^ and within the terms of 
the bond. 

JyDGMENT.. 

. Sir W. Scott. — ITiis is the cafe of a bottomry bond, 
executed in America^ where the mafter of an Ham^ 
burgh ihip bound himfelf, the fhip and freight, for 
the payment of the money. The terms of the inftru- 
ment are very general, and contain nothing that 
feems to reftrift^the application of them to one 
vayage* The bond binds the mafter, his heirs and 
executors, aini alfp the faid barque or vefTel, and 
her freight ; recitkig, ^^ that whereas th^ mafter had 
^^ borrowed of Behn and Co* of Baltimore^ the fum 
^*.of 16,770 dollars for the nece&ry fervice of the 
^\ ^p, to enable her to proceed on her intended 
ff' .voyage. And whereas the barque has been char* 
^^ tered for the fum of 2,372/. ftevliiig, to proceed on 
<^. a voyage from Baltimore to Corky and from thence 
** to the port of Waterford or Dublin^ as fhe may 
** receive future 'orders: and whweas a fum of 
^^ 1,126/0 pQurt of the faid freight, has been paid in 
*^' advance by the charterer to the iaid mafter, and 
^^ byhia handed over to the iiud lender, Behn and 
*^ G^ ^c The Gonditioa of this d)ligacioa is> tfaar 

"if 
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The ** if the faid barque fliall, with all convenient fpeed^ 

_il^ll ** proceed and fail from the port of Baltimore^ on 

^"itJu^' ^ ^^^ before-mentioned voyage, to Cork^ the dangers 
** of the fea and enemies only excepted ; and if the 
^< aforefaid mafter ihall caufe to be paid to the afore- 
** faid Behtti or his attorney, within twenty-five days 
•* after the arrival of the faid barque at Cork afore- 
^^ faid, the remaining fum of 31,476 marks banco; 
•* or in cafe an utter lofs of the faid barque ^ or veffel^ 
** fliall happen during her aforefaid voyage, then the 
<< aforefaid obligation fhall be void, or elfe to remain 
'•< in full force/* 

It appears that the fhip failed from Balthnwre^ and 
arrived not at Cork but at Dublin^ though I do not 
fee that there is any reafon to impute a fraudulent 
purpofe to this deviation. On her arrival at Dublin^ 
the (hip discharged her lading, and failed away, the 
bond' not having been paid. She returns again to 
this country, and is arrefted for the payment of the 
bond. The (hip has been fold, and now, the proceeds 
not being fufiicient to difcharge the bond, the freight 
of this latter voyage has been attached. The aSt of 
Court which has been entered into between the par- 
ties, difclofes the ground on which the obligor con- 
fiders the prefent freight not to be liable, viz* '** that 
*' the (hip took in goods of Behn^ the lender of the 
^^ money ; that the hypothecation of freight alluded 
^ only to the former freight; that great inconvenience 
^^ would arife to the owner of the veiTel, if this 
^^ freight was to be fubflituted in the place of the 
*• former freight, becaufe the owner of the veffet 
^^ had deiUned it for another purpofe/' for which 

they 
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they were perfonally liable. —This is the whok oY "TMc 
the plea. The difpoficion of this Court xifOjaAd cer- ~ -^-^-i^^ 
tainly be, to uphold the efficacy of bonds of this ^"^^^ 
nature, as far as is confident with law: They are 
bonds of great fandity, and highly nec^flary in Aer*^ 
cantile affairs, and therefore the Court would be 
inclined to fupport them, as far as the juftice of the 
cafe will admit. 

Let us confider what the juftice of this cafe is ?— ^ 
It appears to me, that a more unconfcientious refift^ 
ance to a demand could never have been made. 
The (hip went to Dublin^ and was difcharged, as it k 
dated on the part of the plaintiffs^ before the bond 
arrived} fuch an accident mull, I conceive, be A 
matter of frequent occurrence: bonds of this Ibtt 
cannot fafely be fent by the vejfel to which they 
relate— forae other conveyance muft be founds and 
it feems to me, that it muft be a matter of chance, 
almoft in every inftance, whether the bond or the 
veflel fhall firft arrive at the place of deftination^ . k 
has been faid in argument, that the agent in Dublin 
might have been apprized, and that orders jQiduld 
have been fent to him to withhold the freight ; and 
that the omiffion of this precaution amounts to fpmt 
degree of laches, on the part of the plaintiff; But, 
I am of opinion, that the parties who were to pay 
the freight in Dublin^ could not have declined -to paj^ 
it, on the demand of the mafter. The mafter iliight 
have refttfed td deliver, without the payment of frag^t^ 
and if the^agent had alleged orders to retain, the maftet 
iD%htiiatund)y have aiked to fee the bond^ How^ 
larer that might be, the mafter did ^fkually receive 
tHe freight, and depofited it with the propriiston at 
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Hamburgh ; the defendants admit this, and alfo, that 
> the money is due on the bond } but their excufe is, 
gi^, that great inconvenience will arife tq them, if thw 
are obliged to pay it. To admit that the money jp 
du.e^ axid to Aand only on the inconvenience of pay? 
ment, feems not to be a very rational anfwer, to be 
, given in a CoOrt of ju(ticey in oppofition to the leg^ 
demand. ^ ; ' 

. It is Hated, ^* that the owners afe not ,l>erfomi]T 
bound by this bond — that the mafter may bind the 
fliipj but that he cannot bind the perfon of his 
owner/* «— So, that thefe parties {landing uildief ^ 
pfrfonal obligation for this money, defire to be r^* 
leafed alfo from all real obligation. To my appres 
henfion this is not a very modeft requeft. I defire 
not to be underftood, as laying down any general 
rule for all circumflances, and all cafes, where zaj 
third party may have become interefted in the fri^M 
of the fubfequent voyage, I lay down no fuch rule« 
In this cafe, there ^ no perfon concerned but the 
owner of tlie (hip, and the holder of the bond. The 
owner admits that he has received what he ought not 
to have received ; and I think I (hall not exceed thc^ 
proper limits of the jurifdi£tion of this Court, whidk' 
.exercifes, I hope not unduly, a wide equity, under the 
terms of its commidion, in ordering that the freight of 
the fubfequent voyage, which is in the cuftody of the 
Court, (hall be anfwerable for this demand. It has 
been fuggefted that there are fome objedicms to the 
•ocounts, but they have not been put in iflue. I (hall 
jrefer it to the regHlrar and mercluuits to report what 
is due, and pronounce this freight liable Ho tfatt 

flUUOUIIt* * " ' * 
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THIS was a cafe of a duantity of cotton and fa&Ty Tr«<fcwWith# 
w'. '* r r '/f enemy, 6ii xhm 

taken in 1801, on a voyage from Ltjbon to putofamer- 

Sotirdeaux^ and claimed on behalf of Mr. Bj^ljeiatij It^at^m^^^ 

defcribing himfelf as a PruJJian merchant, though ri-^ ^^^.^^ 

lident in Lf/>(?». . V^^ 

^ L « Court of the 

, iO;;. the fart of the Captortj Swabey ttmtendea^^ ciptMr'tcoootiy. 
'^liat Mr. Beljeian could be confidered in no other light 
than as a merchant of Portugal where he relided. 
, That as fuch^ his property taken in trade with the ene« 
njy of Portugal and Englandj allies in the war, mud be 
fubjeft to confifcation, on the authority of the Enigbeid^ 
[[fupra I Adm. Rep. p. 2 1 0*3 

Por the Claimant^ Laurence contended — That the 
point of law relied on was not made out; that the 
Enigbeid did not by any means eftabliih the prindple«-r 

• ' • • 

\Court. — I think the law is perfedly clear ; I haw 
reaibn to remember the whole of that cafe ; it was a 
^afe argued by myfelf^ and one which went up to the^ 
L^rds under my advice. I had an opportunity of 
heuing the deliberation of the Lords upon jt,.. and t 
know, diat it was decided on the ground>.that du^ng, 
a conjoint war, ho fubj|e£t of one belligerent ca?i tra^i^ 
wkh< the en^my^ without being liable to a fprfeiti^e^ 
of bis property engaged in fuch a tr^e^in th^ Cgurts; 

o/th^:%-lvi . ^ /; ...vl 

• ■■'J «.. ^. ,»«..• .. »«_ '^^j- 

'^l^urence tb,^ argued-^ That. thejre w^. nothing . tc^ 
llf^ t^t^Srtugal was at that time at war* with Frajice^ 
That if the Government oi Portugal fubmitted tQ^uffp;^; 

s a' injury 
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» * 

Tiie. injury and indignity rather than giye a pretext to the 
■ rapacious ambition of France by dedstriilg war, mer* 

^^Soa. ' chants refid^t within that country were ;,enti tied, tp 
the benefit of a ftate of peace. It wa& argued alfo^^ 
diat the clain^ant was a fubjeft of Frujfxa refident in 
LiJ^j utrh^re foreigners fettled in fadkori^ confidefed 
themfelves as dill retaining their native character ; 
2XiA farther i that it was not to be prefumed that fuqh 
ipeculations would be entered into without the licence 
dnd permifiion of the State. , , , , 

a I 

Swabey replied— Thztmih refped to the ftatQ,of 
vrar^ there was. an unequivocal evidence on board this 
very veffel ; there being^ a certificate purporting to be 
figned by — — , the French commiflary for the 
management of French prifoners in Portugal. 

Judgment. 

Sur W. Scott. — This is the c?^fe of property claimed 
for a perfon who was firft defcribed in the claim ** as 
a Lijbon merchant, and a fubjeft of Her Majefly the 
Queen of Portugal^ Since the time of giving in the 
claim, it has been thought convenient to alter that 
defcription, and to reprefent him " as a fubjeft of 
the King of Prujfta^ refident in Lijbon'^ It is ad- 
mitted, however, that he is refident in Lijbon^ and 
the queftion will be, whether that fa£t is not fufficient 
to preclude him from receiving the reflitution of this 
property. 

It may be necelTary to confider in the firft place the 
lituation in which P^r/^fj^z/ then flood. The relation 
whi(;h that country has borne towards France^ at dif- 
ferent periods, has been extremely ambiguous* At 

firft 
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firft there vjap a wi(h gn the. pfoct of Sortp^ npt tO: Th« 
confider heVCelf as being at yrar with France ; ' and i£ ^^^^^'' 
a, fubmiffive condud, and a difpofiiion not to refent ^^^^^ ^ 
injuries, <iou)d have afforded prote6tion againft the. 
violence of Fran^e^ ihe might have efcaped : But it is. 
equally notorious, that all ttiefe conceffions lyere made 
without fuccefs, and proved utterly inefficacious to. 
prevent Portugal from being implicated in a war with^ 
France^ 

In cafes of this kind^ it is by no means neceffary. 
that both countries fhould declare war*. Whatever 
mi^ht be the proftration and fubmiffive det^eanpur on^ 
one fide, if France was unwilling to accept that fubr 
miffion, and perfifted in attacking Portugalj it was fu£p 
fyieot i and. it cannot be doubted by any body who 
has attended to the common (late of public affairsir 
that Portugal was confidered as engaged in war with 
France, Without adverting to particular instances, ij 
is notorious and evident from this very cafe, that there 
was a French Commiflfary ftationed at Lifion for the 
regulation of French prifoners. At the time of this 
^i-anfaftion, Portugal muft, indubitably, be taken to 
have been s|t war with France^ 

But it is contended, that this Court is not competent 
to take cognizance of the faft of a fubjeft of an 
allied Power trading with the common enemy. I ami 
of opinion ^hat the cafe of the Enigheid has effeftually 
difpofed of that queftion. On the part of Mr. A — , 
a Dufcfj merchant, who was engaged in that. tranU- 
aftion as a partner with Mr.'Hanieyy it was in that 
cafe contended, that we had to right to inflift forfeiture 
pn a fubje^ of Holland .--^ But it was replied, that it 
was no particular law oJF this country, that iaflide4 

8 J . iwh 
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"ntf . . > fnch a penalty, but that it was ab \mWtHz\ pt*&idpfeof 
the law of nadons, and that it would plac« thi^ country 
^^fo^"^' in a very difadvantageous fituation (a) indeed, if the 
fbbjeds of an ally in war might trade with* th^ enemy, 
whilft the property of Britijh fubjeOs fo employed wis 
Ibbjed to confifcationJ In thdt argument fome cafet 
relating to the German States are adverted to. BaC 
they ftand on a very diflFerent footing as free cities | 
and it was underftood to have been the ancient con* 
ftitution of their conne£Bon with the Empire, that they 
were hot precluded from trading with the enemies of tb^ 
Empire. On thefe confiderations, the Lord^ in th&l^ 
(cafes did not think proper to prefs the principle tipdti 
them. > V. 

It is fuggefted here, that there might have been i 
ficence : When that is relied on to create a privileged 

{a) 1 705^ when England and HJland were a]lie« in w^r agaioft 
FrwU€9,n^,Spaint\t was at firft (according tp the gen^ral^policy) 
^tepipted to prevent all trade with the enemy on the part of 
^nglt/h and Dutch merchants, and feveral Dutch fhipscaughtlii'tJfe 
aift of tradftig to the enemy's country were captured - aiid draught 
Into tMit^country. It appeared afterwards to the lEt^glj/h Gov^jAi- 
menty th||t» a9 the Dutch Government encouraffed their merchants 
to tr^de to Sfai^ under paflesy it would not be in the power of 
England effectually to prevent this trade, and that it might prove 
very detrimental to England \i HoUand (hould by this opportunity 
gain pofleifion of the bullion trade, and retain it aftet the war— 
tinder thefe coniiderationsi ^^itEagli/h Government iff^dan order, 
/tugufi 1705, for the liberation of all Dutch (hips fo detained, and 
dire^ed Englijh cruizers for the reft of that war not to molHl 
Englifh or Dutd fhips failing on a trade to Spain under the paifi»8 
of their refpedive Government, *' fince Her Majefty has'openedtht 
4huie with the enen^y."— •^a Lawi^ p. 668. 

exemption 
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L in bMm wf Wf pu^cubr tran&ffion, it ^* 
ifiBflce&iytlutthelK^lceftKvldbedUUii&lyalledged — ■■■— 
«ad ptoTwt. ,No proof is oftered of any fuch things '^^•^ 
U/nv^.mfliely on tbe ruggellion of CouoX"!!. TbioK 
dta cab is reduced to this queftion, whether, there 
b^ag^t£U>ii<is at L^ont a perfon refident there, as.» 
Member -of any particular faflory} might fo £u-..retua 
^^infivi^iaai oBiive charader, as to protect him in tradr 
i9g M'kh tbe enemy of Portugal? I do not know that 
peHoKirefident in faQories at Lijien are permitted 
hf' Ais hfts of Portugal to trade with the eaemy of 
Ata country. But even if it were foi, it touft be 
^lewn that there is a Prufftan fe£lory at Lijbon, la 
B former cafe (0) it is within the recoUe^on of tbe HCtriWikw, 
Court, that this gentleman claimed mz Portt^une^'^'^*^' 
ffurchant ; and (here can be no doubt that it was lu* 
firft intention to claim in that charader in the prefenc 
eale-. I fee no ground on which I can diftinguiib the 
cafe of this claimant from that of other Perit^iteze 
(&) merchants. If there is any fiich principle in thfc 
;]av of Portugal, as that foreigners f^tled in fairies 
.there may trade with the enemy of die State, it is fit 
stliat it Aould be fully proved and eftabfllbed befoqe 
thefaperior C6urt, stnd it will then be for that Coivc 



. {i) In tbe caf^of the Daitcat, hotdi, March 17, iBoz. M^r. 

-^— — , a £ruifi bom (vhjf&, n&dent In the £ng!i/h h&uTy at. 

Sjp>»n% wai allowed the benefit of a Portuguese cliaraAer, fo Far 
-■artjO nodcr hit tndemith Hallaiui (ai war •mth Eagtaaif, but not 
-vifb Pvrlifgal) VitAifajftadiabit a/ an iJ^^aliraJe. — Fanhcrproof 
.;f^ onleredJ.0 be iwds.of the property, 
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Tbd to xrbhfider, how hx fuch a principie can be adixiiKedv 
under, which all the trade of Fvrtugai with the com* 
mou ^emy might be (:arried on, notwithilandiag tho 
|i:$tfe of war. 

I do not feel that it would be fit for me to ^efiabiifii 
may fuch principle, and I think I am bound to rejed 
ihis claia* 



1802. 
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^/r;/3oih. .' TIIE CAROLINA, Nordquist Mafter. 
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sHploft in the '^Hi$ was -a cafe on petition, refpefting the lofe of 
poflcflionofthe A ^ SwedUh v^&L captured at the taking of ^^feji^ 

captors, by . 4 

accident and ondtiu^ and loft in the pofleffion of the captors, before 
«//^r capture, on' '&€ h^d been brought to adjudication. 

the (hip's egreis < . ' 

from Alexandrifti 

fo^v'ed'M ? '^ 'Ontbe pari »f ibe Captors^ the King's^ Advocate. — 

tranfportin H'he fituation and charafter in which lhi$ veflfet was 

Frend^^forcet taken, are fuch as fully juftify the feizure, and 

s'ewuJ^ufti- thereby exonerate the captors froni being anfwecaUe 

iabie. f^j. jjj^ i^fg which 18 admitted to have happened 

Captors not ' • 

deemed refpon- -wJlbout any imputation of negleft on their part. The 

fliip was a Swedijb veffel, which had ferved in the 

^Trench expedition to Atexandriay as a tranfport to 
convey troops, &f^. When the port of Alexandria 

'was invefted by the Britijh forces, a notification was 
fent in, giving permifiion to all neutral veflels to de- 
part. This Aip did not avail herfelf of that per«* 

^BiiQion, or fet fkil tiH four days alterwarde, »id ^4ie 
only e^cufe offeiied for the delay was, ^^ that the 

^'^ Frtifrih 
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French. commaxKier would not permit her to fail be« The 
ijiwre/' On board were found biils on the French ^*°''''^^ . 
govenjjfieEt, and letters from the French commander, ^^^i^' 
by which the fad of her bavin j ferved as a French 
tranfport is fully proved. 

On the part of the Claimants ^ Lqurence^^-^lvhiioi 
imputed to the Britijh commanders, that tbere hz^ 
been any moral mifcondud on their parts. Ther^ 
has,, however, been this lofs fuftained, for which they 
ma,y be refponfible, if it fhould appear that it hap- 
pened whilft the property was kept in their ppfieflion, 
without any juftifiable grounds of detention. Oj^ . 
what principle qan it be contended that this veflel 
w>90ld have been fubje£t to condemnation? As a 
frsnfb tranfport? Certainly not. If flie had beeii 
taken on the outward voyage, fuch a principle could 
9ot have been enforced againll her, impreffed as (he 
was into that fervice by durefs and violence. But 
the whole of that offence had been difcharged. The 
troops had been landed, and the ihip was captured on 
her return, and after an indifcriminate invitation or • 
declaration to all neutral veflels, encouraging them to 
depart. The declaration contained no exception 
againft (hips which had brought French troops, nor 
^ny intimation that, they would be confidered as French 
ijiipsf it was abfolute and unconditional. If it is 
Qpw to be made fubje£b to fuch an interpretation, it 
will operate a$ a fnare on all thofe who took advan- 
tage of it. The delay of four days, which is men- 
tioned to have taken place before the failing of this 
Ye0el,..Cftn make no diflin£lion, fmce it proceeded 
chiefly, from the fituation of the winds. When the 

proclamation 
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vTh^. . proclamation was flrft made.' tbe wind was faTOttrilRIdf 



■ _,vi ., for fliips lying in the new, or 6utward harbour, ahrf 

^^^lir^' % f^led as fpeedily as poffible : but the fame wTni 
being un&vourable for (hips in the inward flaibdui^, 
ibey were unavoidably obliged to wait. By vAizt r\lW 
of diftmdHon the commander ad;ed does not appear *; 
but all that were in the outward harbour were p^r- 
faiitted to pafs, whilfl all thofe that failed afterwardii 
from the inward harbour were detained^ Therfe is^ 
befides, this additional circumftance to be urged 
againft thofe who took pofleffion of this flrip^ as U 
reafon why the lofs fhouid fall on them, thaf the^ 
ftripped the veflel of her crew, and put othef liaikd^ 
on board, and did not proceed, as they ought t6 
have done, to bring the veiTel to adjudication. The 
owners have by this circumftance loft the opportunity 
of fliewing whether the lofs may not have happened by 
fome culpable negligence. , Under the circumftantes 
, of this feizure,'the captors muft, it is fubmitted, b^ 
held refponfible even for the accidents which happened 
during the time of thdr pofleffion. 

Judgment. 
SirW.Scoit.'-^This IKip is ftated by the matter^ 
account to be a Swedijb Ihip, chartered by , 

of LegborUi to go on a voyage to Civita Veabia; with 
other common covenants not to go to a blockaded 
port, or to carry contraband articles. The particifi^ 
lars of bis reprefentation are, " that on the 26f k 
'*« of Marcb 1798, his (hip was chartei^d bf P^ 
•^ Jaumer. a merchant of Legbirn^ for four W^mhir, 
^ ?[t 1,150 piaftres per month, to go on' a tfadirig 






cc 
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*/. voyage between Leghorn, Civita Veubia^ and the CA^aij 
¥, adjaceot poits^ as the freighter fbould direfl, with 
^ i^ excq>ti<Hi of aot going to French ports, or ports i^ ' . 
I that were blockaded, and alfo of not carrying 
jijontraband goods or ftores: That he failed ac« 
^cordingly. from Leghorn to Civita Vecchia on .the 
*V9{hof ./^i7 1798, and on his arrival at the lafi:« 
^.nendoned port was informed, that, an embargo 
<f had bi^en laid upon all veffels in that port ; That 
^ h^ was. then fummoned before the French agent of 

<< u who ihewed him a letter from , 

■■ • * • ' • 

*f addrefled to the faid mafter, and infomung him 
H ibajt Citizen D ■ was to be the lader of the 

^ cajfge in Civita Vecchia, and that he mud hold his 
^^ Ihip in readinefs at the difpofal of the French com* 
^ miiary." He then (btes, " that he went to Rome 
^^0 iblicit the interference of the Swedijh Conful, 
^ but could not find him, and when he returned, he 
'^ found his (hip fitted up as a tranfport: That 
^^ bemg imable to avoid this fervice, he caufed aa 
^ infiiirance to be made for the benefit of his owmsr, 
^ and was ordered to vidual his veflel for two months : 
^^ that he took on board 1 50 dragoons, and failed with 
.» 57.otha' vefleisy but he did not know on what defti* 
^Lnation; That on his arrival at Alexandria he applied 
^ ft)r payment, and for his difcharge, but was put 
f^ off«'V It does not appear that the mafler made any 
protefl or ' remonftrance againQ: this fervice ; but 
father in proof of his voluntary aflent, he proceeded 
1^ tfifure the veflfeli and to firovide the necefTary pro- 
irifions-fbr the voyage* ^ b is now^ however, faid, that 
ihifc wnsan a£t under durefs, and that it is a by-gone 
'franfii^nr On the form^^r p^rt of this reprefenta« 

don 
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The tiol) my opinioa is, that a man canaot be- permiu^ 

>■ tp avei:» that he was aa luvoluatary agj^ot m . fuch a 

^^^^^ ■ traafeftion. If an aft of force, ^ercifod J?y. p$|^ 
t>eUige]:ept on a neutnd O^ip or perfq^n, J$, to b^^e^xj^ed^ 
a^fufficiem: jqftification for any. aft dpi]^ by hip;!^ cqnr 
Qr^ry to the known duties of the neutral, ch^r^/^^^ 
tbere would be an end o|:.any probibitioQ, .under the 
I^w of natjops to. carry, contrab^^d^ or %o engagie m 
any oth^r hoftile aft. If any lp(s is fufi^inqd^ in, f^pb 
a fervice, the neutral yielding to fuch deQ);u)4Sf ^H^ 
(ieiek redrefe againft th^e Government that has. inopofaii 
(he reftraint upon him* He has no ri^t to epcpe£): 
tha/t the Brit\fh government (hould pay for the inji^ftice 
of its public enemy. If this veflel had been taken 
in deliHo^ I fhould have felt no hefitation in faying, 
that fhe muft have been fubjed to condemii^ign. 
Whether the troops were received on b9ard vql^nta'* 
rily» or involuntarily, could make no difference. 
, Theix as to its being a by-gone traniad^op, — h^ ihe 
diveft^d y^^ritM of the charader of 4 French (ranf* 
pprt ? Had fh^ fo receded from that charafter, at is 
reprefented ? She was. remaining under the po^er of 
the Trench military commander as much as e\i^r. 
^he had folicited leave to depart, but copld npt ob- 
tain it ; and if the Englijh fleet had not appeared, 
ihe might have been employed to carry on the dra- 
goons to fome other place, in the fame manner as 
ihe had been employed before. I can by no means 
accede to the defcription given in argument, or con- 
. iider her as having removed herfelf from all taint, 
arifmg out of the preceding contrad. When the 
Britijh fleet appeared before Alexandria^ the Britijb 
commander did, with a tendemelis to neutral com- 

merce> 
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inerce, which is highly honoui*able to him, give . th*. > 
Ifbirfrty to rtebtral veffels to Aepzn. But although ^^*^"*^-; 
this notice was giVen in general terms, to neutral Jhipx^ ^f/nV^aoth, 
tt tilras not given abfolutely to all, that were neutral in 
ttdh andproperij^ but to fuch as w^e neutral likewif^ 
fa their tonduft, and Hvere afting fairly under that cha- 
ra&er. The very terms of the letter ire, " to aU 
Ifuch as are legally employed^ This fliip was ffifl 
•filbfetvierit to the purpofes of the French commander, 
teho refiiFed to let her depart, till the arrival of fhift 
*^ritijh fleet rendered it impoflible for him to make 
^nV'farther ufe of the vefleh Under thefe circum- 
ftances, what right or pretence had this veiHel to 
cljum the privileges which belonged only to thofe who 
had conduced themfelves as neutral, or to claim the 
prbtedKon of that proclamation? On the firft at- 
tempt to come out it appears fhe was taken, and 
under circumftances which do in my opinion fully 
juftify the feizure. But, it is faid, the captors were in 
fault, for not proceeding immediately to adjudication ! 
It muft -be conceded, I think, as a reafonable dif- 
tinftion, that commanders afting in the management 
of great expeditions, cannot be tied down exaftly 
to the fame rules, by which individual cruizers 
are direded to proceed. If the veffel had been 
brought to adjudication, fo far am I from thinking 
that it would have availed the claimants, that it rather 
appears to me there would have been ftrong grounds 
on which the captors might have been entitled to con- 
demnation. It is faid that the mafter was feparated 
from his fliip — but if we confider that he was a per- 
fon who had appeared to engage his veflel voluntarily 
as a French tranfport, there might be very good rea- 

fons 
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The fons why it would not be improper to remove foch i 
■ perfon. On the whole, I can by no means hold that 

^'t$i^ this is a <kmand fk to be enforced in this Coait/ 

^ It appears, that there were on board fome bills of 
exchange on the French government ; and it is made 
part of the prayer of the claimant, that the Court w$I|^ 
dirtGt the captors to deliver them upw-*«Oa isrifat 
grounds can it be expeded that this Contt will btUfy- 
itfelf to ailiil in enforcing a demand for what is to b6 
confidered as the pretium la/a^ei ? Is there a princi* 
pie more univerfal than that Courts oi juftice will n^f ■ 
carry into effeft an illegal contr a£l ? In fome indaiice^ 
it may have been doubted (a) whether the Coartof ^ 
Prize can properly take notice of a breach of our i^^M 
municipal laws. But in refped to the law in queftidn- 
before us, can it be faid that the Court of Admil^(|f 
(hail lend its aid to carry into effed a contraifk whi^in 
in dire£t violation of the law af naiUhs^ that t&tf lavr 
which it fits to adminifter ? The parties miifl: refort 
to the French government, and fettle their acco|]a0t| 
with them as well as they can. I have no hefitatioa 
in reje&ing the whole of this petitibn|> with cdlU 6f 
' the petition againft the claimant. ; : : 



•w 



(a) It has fince been determined in feTeral ioftaiice8,.th»t a Brifj/k^ 
fubje£l cannot conie before a Court of Prize to claim property 
taken in a courfe of trade which is forbidden by the law's 6f hH ' 
country f and in the cafe of the Eiru/eOfhordtf it Augit/f^i^o^^' 
h.waidecidedi after long deiiberatioQ« that prG|ieity:caDifafiBQii:. 
in <!onfequence of the inadmiffikility of (uch ^a chiflly is tfr^h^^"^ 
dtmned not to the indiridual captor, but to the Kii)g* «' - 
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THE JONGE Johannes, Parlerlibt ^1*^^ 

Matter. * "*• . 






rraia^was a cafe of a cargo of flax, takai on a.uceoce/^ 
-■^Wyage froia Rotterdam to Siocktm^ and aAer^P^^;;^^ 
P9)|0 ia tlie north of England, and configned ^•J?™^!J1 
t^. J ikndry merchants there, by bills of iadmg^ 
eatpr^^g their account and rtfit% The claim vaa 
^ffO fpr t|(i^ various proprietors by Mr. ^mitb^ one 
of th€ : partners of the houfeof Bridge and Smithy 
c^^Jjmfhnj fiati^ that a licence bad been taken ont 
fqif, .^ua Aipment by their houfe, in co&fequence ^ 
lottdi^ fi^oir tb?ir cprrefpondents. On the part of tlie 
o^ti^i it was objef^ed that this cargo could not be * 
pirbttfttd by ihe jiceoce, in the manner in which i( 
had i ^e» uf^d ; . that the licence was only to Bri^t 
and.Sfngfjk, 10V that agents 9 or bearers €f their bWs rf 



C I 'V 



i04\ike .^herjide^ Arnold and Roblnfw ^fpted,^ 
That there was nothing, to impeach the good £ttth of 
this tranfadion ; that ic might therefore be permitted 
to come under ' the precedent of the Chrijiina supn, vol 4. 
Sophia^ hi ^hich the Court did permit other partiea ?•**• 
tq, ^Qtne ii^ and proteft themfejves, by having agreed \ 
^kh xtti^ bolder of the licence, to take part ip, the 
ihipmenc made under it. The prefent cafe affords- 
a "ftxting prefumption, that the licence was not 
meant to be confined folely to the property or ^ 
Bridge and Smithy inafmuch as the words are very 

14 general, 
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jMro* general, allowing an almoft indefinite importation in 
Johannes, three neutral fliips (^i). 






f-ivwe Judgment. 

liceiicei infra. Sir W. Scoff.— In all thefe cafes, in which the utmod 

innocence of intention appears on the part of perfbns 
efadming under fuch licences, the Court is certainly 
very defiroils to extend the privilege granted for tbeii^ 
protedion, as far as it can, without facriticing any 
principle of law ; but if either, from the inexperience 
of the parties,* in making the necefTary appiicadon, or 
from any inaccuracy in the office where the licence 
18 granted, the defers are fuch, as put the cafe 
beyond all principle, the Court may lament the lofs 
which the parries wilt fuftain, at the fame time that 
it may not feel itfelf authorized to relieve them. The 
great principle in thefe cafes is, that fubjecte ar6 not 
to trade with the enemy, without the fpecial permtf- 
fion of the government ; and a material object of the 
controul which government exercifes over fuch a trade 
is, that it may judge of the particular perfons, who 
are fit to be entrufted with an exemption from the 
ordinary reftridions of a ftate of war. 

The queflion for me to confider will be, whether 
under thefe obfervations, the claimants are entitled 
to engage in this trade, either under the Words of the 
licence, or under any authority fairly derivable from it 
Bridge and Smith (b) obcained^ a licence to import, as 

for 



«i 



. {b) On which day, appeared perfooally, Richard Smkh, and 
made oath| that on the 20th of January ^ his houfe of trade ob- 

taiifed 
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Jor^ themf elves ^ their agents^ or holders of their bills of Z^® 
lading. It is not pretended that the application was Johamnes. 
made in the names of any other perfons, who were to MayAth 
be concerned in the importation. The form in *^^ 
which the licence is exprefled, is, ** that Bridge and 
Smith' were to be importers,** fo far. as to be able to 
transfer their intereft to others, not originally con- 
cerned in the tranfaflion. Is it poffible to fay that 
thefe parties come under either of the defcriptions of 

perfons 



tained a licence; &c. &c. &c. (as hereafter printed,) and that his 
faid houfe of trade communicated to their faid correfpon dents, 
their having obtained fuch licence, and in confeqiience thereof, 
the feveral parcels of goods me:;iioned in the fchcdule, referred 
to in the claim hereunto annexed, were fhipped at Roiterdamy on 
board the faid fhip Jorige Johannes^ documented as, and appearing 
to be, ^ P ruffian (hip, coniigned to this deponent's faid houfe of 
trade, by a bill of lading on board, and a duplicate thereof for- 
warded to this country, and which faid feveral parcels of goods 
were fo fliipped for the account and rifle of the feveral perfons, 
and in the proportions mentioned in the faid fchedule, as this 
deponent verily believes, 

GEORGE R. 

George the Third, by the Grace of God, of the United King- 
dom of Great Brttairiy and Ireland^ Ktng, Defender of the Faith, 
&c. To all commandefs of our (hips of war, and privateers, and 
all others whom it may concern. Greeting ; our will and pleafnre 
is, that you permit Meffrs, Bridget and Smithy or their agents, or 
the bearer of their bills of lading on board three neutral fliips, the 
names of which they arc unable to fet forth, (the fame being Amem 
ticatif P ruffian^ or fliips belonging to the Hanfe Toft/n/) to import 
without moleftatioD from Rotterdam to the ports of Lelth^ Banff^ 
Dundee, Bertvicis .Newcajlle^ Siocktonf Alnwick^ Atlroath^ Mon* 

VOt. ?V/ T trofe^ 
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Th* ^ertbhs riiftntioned in ttie licence. Bridge and SmfA 

JoHANM«i. are certainly not the importers^ becaufe tbe real zoA 

j^ ^^h, "efFeftive bills of lading confign the goods to other per- 

xSoa. JTons ; they cannot claim any intey^ft before the Court. 
Are the claimants the agents of Bridge and Stnith f 
Certainly rtot. That houfe appears rather to aft as the 
agents of thefe perfons, and to have no original intereft 
in the fliipment. Then the only pofEble charafter lA 
which the claimants Can (land before the Court, is that, 
of beaters of their bills of lading — as deriving a title 
from bills of lading transferred from Bridge and Smith. 
There was a general bill of lading on board, configning 
the property to Bridge and Smithy but it appears clearly 



trofct Peterhead^ Kirkaldie^ CromariUy Flndhornt Aberdeen, and 

Nalruf fuch quantity of barilla, fhumac, grain of all kindsy (alted 

t)eef and pork» falted provifions of all kinds, bidet andjkiru {not 

being the produce of South Pruffta^ or of tbe New March of 

Brandenburgh) faccarum iatumiy fmalts, ftone bottles, butter^ 

chee'fe, clinkers, terrafs^ ^^tf» Jtax-feed^ elover and other feeds ; 

madders, roots, leather, ru(hes«. hoops, yam, Geneva^ white lead, 

and oil, (being Briti/b or neutral property) as may be fpecified in 

their bills of lading, provided the fame Ihall be (hipped as afore- 

faid. This licence to remain in force for the fpace of fix months 

.from the date hereof, and no longer. Provided alfo, that any 

perfou who (hall elaim the beniefit of the licence hereby granted 

ihall take and have the fame upon condition that if any qiieftion 

arHes in any of our Courts of Admirsdty, or elfewhere, whether 

' fuch .perfon or perfons hath or have, in all points, conformed 

thereto, in all cafes wbatfoever, the proof (hall lie upon the per- 

. (on or perfons ufing this oiir licencei or claiming the benefit hereof. 

Given at our Court, at Saint Jame4% the 20Xh day of January iSoi , 

fn the forty-firft year of our reign. " " .1 

Examined. ' ' ' " - By Hk Majc(ljr^» ijommand, 

FORTLAND. 
^ • that 
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tbjLt this was meant to operate only as ^ formal paper^ j^''*^ 
(>y. which no right whatever was to be conveyed j lonANnig. 
there being other bills of lading on board, by which Ma^ 4th, 
fhe raafter was bound to deliver the feveral parcels to * ^^ 
the order of the Dutch fliippers. 

Then how can I reftore thefe goods under either of 
thefe titles I The only perfons to whom I am autho* 
rized to reftore, are Bridge and Smithy as importers^ 
er their agents^ or perfons holding their bills of lading^ 
and claimmg under bills of lading, which Bridge and 
Smithy after having conduced the importation from 
the enemy on their own account, had transferred to 
them* Seeing that there is no apparent violation of 
good faith towards the public, in the parties interefted 
in this claim, I am forrv to be obliged to pronounce^ 
that there is no charaaer in which they can receive 
reftitution. 

Then is this cafe entitled to the fame indulgent 
xo^iideration as the Court applied to, one which is 
reprefented as a fimilar cafe, the Chrifiina Sophia? 
in my opinion they are not fimilar cafes* In that cafe, 
Mn S — made oath that he intended to include 
the feveral perfons, and that he took a licence for 
.:himfelf and Co. meaning to include them under 
the denomination of Co. The Court, under thefe 
circumftances, did accede to the favourable fug« 
'geftion, that the Jrifh government might be apprifed 
of the intention of including all the perfons — that 
.JMr»S. might baive ftated the names, and then 
liave taken ^ licence in an abbreviated fc»rm* Btit 
«n this be faid of the prefent cafe? Bridge and 
Smith take a licence for themfehes only, an4 I have 

. T a - ^ready 
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The already faid, they can have no agents^ fince they appear 

joBAMNxt. tiever to have had any intereft. If this accident has 

ji^-^h, happened by inadvertency on their part, or from 

i8oa. want of a correft form in the office granting the 
licence, the parties may take the opinion of the 
Superior Court. If that Court (hould feel itfelf at 
liberty to give a more favourable conftruftion to this 
claim, I connot fay that I fliould be forry ; but I do 
tiot feel that thefe goodvS can be reftored by me, with- 
out my taking upon myfelf to fay, what I hardly con^ 
ceive I am upon any principle warranted to declare, 
that when a licence is granted to one per/on^ it may be 
extended to the proteftion of all other perfons, who 
may be permitted by that perfon to take advantage 
of it. 



^-y ^z^. THE THREE FRIENDS, Hefferon Maften 

Sairtge on pro- 'T'His was a cafe refpefting a fl)ip and cargo re- 
bTfirchefoT/ite capturcd from the enemy, and reftored to the 
appraifement proprietor, on bail, to anfwer falvage, but deftroyed 
cuted— thepro- by fire before the appraifement of the cargo had been 
fttiVunder ^"^ * Completed, The queftion was, whether the re-captor 
Court— lofs** '^^^ entitled to falvage according to the value before, 
nommon to both or after the accident. 

parties — demand 
for falvage on the . 

•reeled! "*' For the Re-captQrsi the King's Advocate and SewelL 

^— The a£t of reftitution.was complete, as far as the 

.re-captors were concerned; they had delivered the 

property to the pi^iter. for the benefit of the proprietor* 

The appraifement was diels^ed by the ad of the pro. 

prietor 
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prietor till after the accident had happened. The tIJ« 
prize'-mafter had been withdrawn, and the whole fmpnds. 



property had been given up, to the agents of the May i^th, 
proprietor, and therefore the captors are entitled to '^^ 
their reward, according to the value of the property 
reftored by them. 

r On the other Jide^ Swabey* — This was the cafe of an 
American Ihip and cargo, re-captured from the French^ 
and carried into the Tagus. The re-captors having 
confented to reftitution, on ball being given to anfwer 
fahage^ it was neceflary that an appraifement fhould 
take place. It had already been eltecuted on the ihip, 
and on part of the cargo, which was landed. Com« 
QfQiEoners had been on board to complete the valua* 
tion of the remaining part of the cargo, but by fome 
accident it was delayed. In the mean time a fire broke 
out, by which the property was confumed. In thi$ 
ftate of things the rifk niuft fall on the feveral parties 
according to their refpe£iive proportions. In the cafe 
of the Creighton (^ ), before the Lords in the laft war, ^'^^^"i?^*?^ 
a fimilar queftion arofe on a fhip re-captured, and de- 1S04.' 
livered to the proprietors, on agreement to take the 
value by an eventual fale. In the mean time, before 
any appraifement was made, the fhip ran againfl the - 
flerlings of London Bridge^ and was loft. The re- 
qaptors' demanded faivage, but the Lords of Appeal 
decreed againfl their claim, holding, that as the ac« 
cident happened before appraifement, and without the 
fault of either party, the re-captors were to fuflain their 
fliare of the iofs. The only difference between that 
and the prefent cafe is, that the delivery was on bail 
m thi$ cafe, in that only on agreement. We could 

T 3 not 
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not be faid to have legal pofTeiTion, till after appraife^ 
ment had taken place, we are not, therefore, to be 
called upon to indemnify the captor for his (bare of 
the lofS) which^ tve fubmit, he ought to fuftain in 
common with us. 



(«) Rififig Sun* 
liords, rj July 
sSox. 



In reply J the King^s Advocate and SewelL -— The cafe 
ti the Creighion differs materially from the prefent 
cafe. There the agreement was to await the evennud 
fale, in which the captors were ihterefted as well as 
the claimants. Here no benefit would accrue to di6 
Ire-captors from the delay. PoiTeffion was given up 
merely for the convem'ence of the proprietors, and 
they were adually employed in the repairs of the 
ihip when the accident happened. In the Creigbton 
h, is to be recollected, alfo, that the accident happen^ 
from removing the fhip under the agreement to bmg 
the cargo^ to fale. There was to have been a favikg 
of the expences of lighterage, &c. in which the re- 
captors had a joint interefl, and therefore they were 
fairly chargeable with theit proportion of the lofst 
Under thefe diftinftions the authority of that cafe will 
not apply ; the prefent lofs is to be borne entirely by th6 
claimants, as parties in poffeifion for their own in* 
tereft. The re-captors are entitled to be rewarded ac- 
cording to the value, when they gave up poifeffian. 
In a late cafe (^ ) before the Lords, captors were held 
refponlible for property reftored on appeal, although it 
had been deftroyed by an extraordinary flood on the 
quay zl Jamaica^ about a month after condemnation, and 
ten days after the fale, but before any a€bial delivery or 
converfioD) from whom they received any profit. B7 
parity of reafoning, aft the refponfibility attaelied in that 

cafe^ 
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cafe,. not according to the benefit derived to them, but ^^^ 

.according to the term of their adual pofleffion, fo in y^'^^'p** 

■this cafe, their reward ought to be regulated by the ^mmj ijtii, 

value of the property as it flood at. the time when their * • ** 
pojfeffion ceafed^ and the good3 were a^ually transferred 
to the other party. 

1 9th May. — JUDOMBNT. 

Sir W. Scett. •— This queftion arif<^ on an accident 
which carries with it neitlier c^ofure nor peqaky to 
the parties concerned : Owing to accident more than 
to the &ult of any party, the (hip and cargo wefe 
confumed by fire in the harbour of Lijbon. A$ both 

. fiiip and cargo were property taken out of the hand 
of the enemy, they were, though neutral prc^rty, to 
be reftored on falvage according to the ufage of the 
prefent war. A commiflion was neceflarily eztraftod 
fer the valuation of the propeny. As (o the ||iip, it 
had already been exec\Ked ; but on the cargo it had 
only been b^gun^ when a fire broke out on the 2d of 
Siptember^ and confumed the whole property. The 
qneflion is, by what valuation the falvage is to be 
decreed ? Whether according to the value of what 
may be remaining, or according to the valuation of s^ 
i^raifement, fuch as can now be n^td^ upon the 
origmal value of the property, unaffe£ked by any fuoh 
accident. 

The Court had decreed reflitutioUv and had iflued 
a commiflion of appraifement, by which two ihip- 
wrights had been appointed to appraife the vefiel, and 
two brokers to appraife the cargo. It is flated on 
one fide in the a£k, ^^ That the commiilipners for the 
cargo went on board, and finding the prize-mafter 
abfent returned back ; that they went a fecond time, 

«bat did not proceed to bufinefs for (he fame realbn, 

T 4 becaufe 
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tIre. becaure the prize-mafter was not on board. On the 
Friekd>. fame evening the fire broke out, and confumed the 
M^y Kyh, remainder of the goods/' It is, I perceive, reprefented 
a little differently on the other fide ; there it is alledged 
" That the prize-mafter was withdrawn, and that the 
Ihip and cargo had been put into the poffeffion of the 
former mafter, for the account of the refpedive pro- 
prietors." With refpeft to the fliip, it appears that the 
appraifement had been completed, and only waited to 
be confirmed by the Court. On that point, therefore, 
I have no hefitation in confidering the appraifement as 
fubftantially executed, and the ifhip as reftored to the 
poffeffion of the owner. I fhall, therefore, feel no 
difficulty in pronouncing for falvage according to 
the entire value of the (hip fo afcertained by appraife* 
ment. 

The difficulty arifes as to the cargo. A cafe has 

been cited from the laft war, which I remember per- 

ia) Creighton, fedly Well. It was the cafe of a fhip {a) brought 

Lord$,8ihFefc. luto the Thames for the purpofe of conveying the 

'^ *' cargo to the London market. The Court in that cafe 

was of opinion, as I underftood, that the removal took 
place under a joint fpeculation of advantage, as to the 
moft beneficial manner of difpofing of the cargo. The 
ihip was confidered ,as detained for the advantage of 
both, and confequently at the rifk of both, and there- 
fore the re-captors were to be affeded with the lofs 
fro ratUf upon an accident of the like nature which 
took place in the river Thames. 

But is that decifion a dired authority for the pre- 
fent cafe ? I cannot think that it is ; for here no agree* 
ment appears to have been entered into between the 
parties ; the neceflary meafures were proceeding in 
the ordinary courfe of the pradice of this Courts 

without 
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without being influenced in any manner by the agree- The 
ment of the parties. A cafe depending on the agree- p^"" . 
ment of the parties cannot, therefore, be cited as an 



abfolute authority, for a cafe proceeding only under 28o». 
the ordinary pradice of the Court. 

Then it comes to be a queftion, what is the a£tual 
liability of the cargo, under fuch circumftances, inde- 
pendent of any agreement ? — I do not mean a penal 
liability^ but a mere liability, as to the extent of the fal- 
vage charged upon it ; for no party is in delUlo or an- 
fwerable for any wrong imputed* That queftion muft 
be determined by confidering in whofe cuftody the 
cargo then was — whether it was fo completely reftored 
to the excluflve poffeflion of the claimants, as that the 
Court and the other party had loft all power, and 
controul over it ? Or whether it was dill in the pof- 
feflion of the Court, by its commiflioners, or by the 
agents of the parties ? For it makes no great diffe- 
rence, in my apprehenfion, whether the prize-mafter 
was (till on board, or was withdrawn, with a view of 
accommodating the other party, if thofe'who were put 
into his place, are to be confidered as being there by 
the confent of the re-captor, and pro bac vice a^ much 
his agents as agents of the claimants* 

On this point, I am difpofed to think, that the 
property was ftill in the poffeffion of the commif* 
fioners of the Court, in order to afcertain the value, 
before the claimant cojuld be remitted into complete 
pofleflion. The (hip might have been taken away ; 
but could the owner of the cargo have taken tbat 
away ? Unqueftionably not. The cargo was to re* 
main till the value could be afcertained, and muft, 
during that time, be confidered to be in the cuftody 

of 
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ttm €>f the Court. If the commiffipners coaftituted tibc 
^uMt. nuifter of the flup to be keeper of the cargo, whtU| 
it was under thdr car^ and management^ it doee mi| 
diveft them of the legal cuftody* With them the kga} 
pofleilion muft remake till the purpofe of the commj£> 
iion was executed ; atul whatever happens during that 
interval, muft be at the common riik of both partiea. 
What is the fad duriag fuch a fituation I The priz^ 
mafter is ufually continued ou board, and if in one 
inftance he is withdrawn, (lilt the perfon to whom hv 
poffeffion has devolved,, muA be taken to be fub- 
itituted in hie place. The property muft ftill be coi^ 
ikiered as in the power of the Court, till the valjae 
is afcertained, on which tiie decree ia ultimately to 
be founded. 

But there has been a return n^ej^nce the accident 
of a valuatioa which i^ in fa^ nothing kfs than an 
appraifement, eftimated p£irtly by conje£ture, and 
partly by the invoice charges» above twelve months 
after the property itfelf has been confumed. Who 
can &y that this is a fair mode of valuation, or that 
there had been neither deterioration nor embe^^sl^ 
ment i If the invoice s^kme could be deemed coq* 
clufive as to value, all the purpofes of a commiffiofi 
of appraifement would be entirely ufelefs. The 
t r«turn of the commiffion itfelf ftates, '^ That U>vffi 
part of the flax had been damaged by water, and 
was, on that account, obliged to be unpacked," from 
. which it appears on. the very face of this traafaftion, 
that the invoice cannot be tak^ as a juft meafur^ of 
the real value. 

On the whole circumftance$ of this unfortunate 
cafe» I am of 9piniQft> that tiU tjhe Tai^%tio^ W9S 

taken» 
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Id^eS) thQ i&terrening accident muft be held to be at tim 
iiie rifle of the joint property, remaining under the Fmr^NDt. 
cuftody of the Court, for the purpofes of juftice, and ""JJ&T^a^T 
^erefore that the lo£i muft fall upon both parties^ *^^ 
ift the proportion of their feveral tnterefis. 



THE SISTERS, Stokes Mafter. J^nits^ 

(Inftance Court.) 

«y«ia was a cafe of pofleflion, in which the. (htp Cauftof PoC^. 
^ then in the pofleiiion of Mr. Tubbs^ had been Si&^S^Sic 
arretted on the part of Mr. Cbarncck. An allegation ^^"^J^jjj^ 
had been given in on the part of Mr. Cbamcck^ ftatij^g, td m merdj 
that he purchafed the (hip of the Marihal of the Courts dtcrecp^effioi^ 
and that he had not executed any aflignment of the tS^l^^ 
Wll of fale, nor otherwife difpofed, or transferred the ^^^'Z^™ 
pofleffion of the veflel to any perfon, [vide jd Adm. i»fiu<» to tu 
Rep. p. 213.]] On the other fide, an allegation was ^^ 
now given on the part of the affignees of the eftate 
of Tuibsj pleading feveral letters and exhibks, and 
alledging *^ That Cbamock bought only as agent of 
Kirkpatricky from whom Tubbi derived his thle,andthat 
part of the purchafe-money had been paid to Cbarmck 
by his employer. A correfpondence was exhibited^ 
which was aflerted to have paffed between them, for 
the purpofe of ihewbg that Cbamock aded only at 
agent of Kirkfairkk. 

On the part tf Cbarnoch^ fbt Kmg^s Jdvocate em^ 
tended -^ThsLt he was in poffeffion of tbe legidthk^ 

tb€ 
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TTie the bill of /ale ; that if any collateral accounts were 

-_ 1— brought forward to defeat this title, they were not 

^"1^0%!^' fit fubjefts of difcuffion in the Court of Admiralty. 
That the Court would not proceed on them^ to pafs a 
judgment as to the poffeffion of the (hip, becaufe it 
had not the power of looking farther, in order to 
make fuch a decree, as the Court of Chancery would 
perhaps make, for a general balance, and for the 
payment of fuch money as might be ftill due on this 
account to Mr. Charnock. The Court of Admiralty 
could not perform full juftice in this refpeft, and 
therefore it would give Mr. Charnock the benefit 
of his legal iitle^ on which he ftood. It was faid; 
that the bill of fale was made to Charnock^ by the di- 
reftion of Kirkpairick ; that the reafon for this order 
did not appear, but it might be intended to give Char^ 

nock a lien on ihe property. 

> 

On the other fide J Arnold and Laurence. — Although 
the Court might not think itfelf authorized to make 
a mere equitable title the ground of a decree of pof- 
feffion, or might not hold fuch a claim fufficient to war-^ 
rant an arreft and judgment in favour of fuch a title, inr 
oppofition to the holder of the bill of fale ; it is a 
very different thing, when the holder of the mere 
formal title comes to demand the aid of the Court, 
to put him in poffeffion in oppofition to the equitable 
title ; Mr. Charnock (lands in this predicament. He 
had been employed in this tranfaftion, merely as 
agent of Kirkpatrick, he had given the (hip up to the 
poffeffion of his employer, and now comes forward 
on the bare poffeffion of the bill of fale, and in op- 
pofition. to ev^ equital}Ie principle, defiring thft 

Cour( 
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Court to interfere to diveft Tubbs of the pofieffion^ and 
transfer it to him. 

- The King's Advoccrte. — All the parties are fince 
become bankrupts, and the queftion is, whether Cbar^ 
mck ihall be (tript of his legal title, without retaining 
fo much as is due to himon the purchafe. 

Court. — How does it appear that there is any money 
due to Charncck on this account. That may be a 
material fad : becaufe I am not difpofed to hold as a 
clear recognized principle that in fuits of pofTefEon^ 
this Court Ls tibfolutely minijierial^ and that it is in all 
cafes bound to give its aid. If Mr. Charnock has already 
a£led in fuch a manner as to put the property into the 
poifeflion, and at the difpofal of the perfon fox whom 
he bought, as agents, the Court may perhaps think 
itfelf at liberty to hold its hand, and leave all th^ 
parties to find their proper remedies in a Court, which 
can look into the whole of the tranfaclion, and dif- 
penfe all the juflice that belong to every part of it. 

But if the money has not paflfed to Mr. Charnock^ 
ioT the payment of this purchafe, which it is alledged 
he made merely as agent, then the equity of the cafe 
will be againft Mr. Tubbh Can it be ihewn that the 
money for this purchafe has been fpecifically paid^ 
as it has been ajOferted ? 

TJ^e Pro^or for the AJJignces of Tubbs -t- faid, he 
was inftruded that it could be ihewn. 

'" XJourt. — Then let this matter ftand over at prefent ; 
thefe papers are confiftent with a fuppofitioil, that the* 

purchafe 
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puFchafe was made for Kirkpatrick. But. if the fuodf 
failed, and Cbarnock was«not indemnified^ it would 
be bard to deprive him of the benefit of his legal 
ijtle^ ftipported as it would be in that ftate of circum- 
fiance by i»i equitable title alfo. 

Allegation amended, to pleid the ftfit 
of payment. 



•» 



xtoa* 



Frei|ht du« to 
capcon» in 
virtue of the 
|bip» which hid 
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cdy when the 
cargo it carried 
^ them to the 
place of itt 



THE FORTUNA, Ti^DSSK Matter 

nrms was a cafe on petition of the captors, praying 
to be allowed freight for a cargo, which had 
been reftored as neutral property. The demand 
fpt frdgfat was founded on a fuggeflion, that tbejhip\ 
which ^had been condemned, had adually performed 
the contrad of the original affreightment, by cari7ing 
the cargo to the place of its deflination. It had beei| 
objefted on a former day, that as the decree of-feftU 
tntion had paflfed without any order refpeding freight, 
it was not competent for the Court now to entertain 
a new fuit| on property which had a&ually'' -beeft 
veftered. 

In anfwer to that objedion, it was fafd,* that 
although a decree of reftitution had paflfed, the pro* 
ceeds had not been paid out of the regiflry { thlt fo 
long as they were in the cuftody of the Court, it wat 
competent for the Court to make a new order refpfld- 
ingdienu 

ft 
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It appeared that after the decree of reftitmtoa had fj^^^ 

pSiSedj the prodor for the captor had entered a oiveat — ^- 

in the regiftry, warning the Regiftrar not to pay oat ^SU* 
the proceeds ; and then, the demand for freight wad 
inftituted on the part of the captors. On the former 
day, when this was dated, the Court referved the 
caufe for fairther confideratlon on this part of the cafe« 

On this day. Court. — I am of opinion, that the 
cargo ftni remaming in the hands of the Court, is 
fubjed to the order of the Court, notwithftanding the 
decree of reftitutkm which has pafled. It was the 
intention of the Court, not bein^ apprized of zJOf 
farther demand, that the proceeds (hould be paid OHt, 
but that decree has not been carried into effed. 
I muft obferve, however, in reference to what has^ 
been done in this cafe, that when there is a decree 
of the Court foi; reftiti^tion, it is not to be obidruded. 
by the mere caveat of the party. Notice (hould be 
given to the Court, whofe duty it is to look to the 
prompt execution of its decrees. If there is any delay 
fnterpoied, it fhould be notified to the Gourt» 

'[^R^ijlrar. — Parties enter their caveat, amd wufi 
ffte not to pay out the proceeds.]! 

Ccwi.*^! think the party has no abfohUe right to 
ido that: He may enter it provifionally, atsid then 
come hef6te the Court and ftate his reafons why the 
proceeds ftonM not be paid out ; but I canned tMnk 
tint, it is corred pradice lor tte . itodiyidttals to ftop 
ihe payment M^folntely, and as bng as he pleafes, witb^ 
Ipjpit the Mthority of ^»5 Court, or of any other 

Court 
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-«-»•* ' Courjt which may legally interfere. It may be a fit 
*' fijbj^d for a general rule. At prefent, in this jjar- 
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^Tlc^'*' tjjcular cafe, as the cargo is ftill in the hands of the 
C!purt, I am of opinion that it is fubjed to the order 
of the Courts and that the queftion is fit' to be en{er« 

» 

On the particular quejiion in this caufe^ Laurence tbeh 

contended^ — That the contraft of freight juftly enured 

io the benefit of the captor, whenever the original coaif 

traft of affreightment was fulfilled by the captor^ and 

the neutral cargo was carried to its place of deflinatioir, 

under the fame principle, and by the fame rule of equity, 

by which the demand was not fuflainable on the part 

. 'of the captor, when the original voyage was inter- 

(») Lords, April rupted. The cafe of the Vreyheid{a)^ before the 

•3t»784- Lords, was relied on, in which the captors were at 

lowed freight, for a cargo of fifh carried to Leghorn^ 
'its original port of dedination. 

On the other fidey the King^s Advocate. — Captors 
.-have no cUum generally for freight on the neutral cargo 
reftored. Claims of that fort can only be fupported 
-on the ground of fome fpecial fervice performed, by 
twhich the cargo may be fuppofed to have derived 
benefit. The carrying the cargo to the place of its 
defUnation is the common ground of fuch a claim ; 
,but it is not, in itfelf» alone fufficient to eftablilh the 
. demand, unlefs it is performed in fuch a manner i^ 
(,to render e^edual fervice, by putting the claimant 
:iato poffdlioqL of the property. In this cafe the cap- 
ture, took». ^place^: — - '798* A 'claim was given 
:£>r. the cargo in 1799, when farther proof was 
direded to be made. From that time the claimant 

12 was 
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was entitled to the poflef&on. But the agents of the 

captoit have detained the proceeds in their hands^ 

till they Were affigned to bring them into Gourt m i^ 

January s8oi» The cargo was nndottbtedly carried 

to the place of its deftinauon, but not for the benefit 

tf the cladmantSy nor delivered t9 their con/igMes^ 

It has .been kept in the hands of the captors ever 

fince. AU benefit that might have been derived from 

an arrival at the port of deftination^ has been coun- 

tera&ed and fruftrated by this condud. On thefe 

g^undsy the claimants apprehend they are not liable 

to pay frdght to the captor. 

JtJDOM£KT« 

Sir W. Scott. — ^This Is the cafe of a fhip which had 
carried a cargo of com to Lijbon^ the original port of 
deftination* In fuch a cafe I apprehend the rule to be^ 
that the captor is entitled to freight^ and on the fame 
prindple, on which he would be held not to be entitled^ 
where he does not proceed^ and perform the original 
Yoyage. The fpedfic contraft is performed in the 
one cafe, and not performed in the other. It is the 
rule of pra£tice laid down in the cafe of the Vreybeidy a 
cafe perfectly within my recoUedion as a cafe very de« 
liberately confidered at the Cockpit. It is Gonformabla 
to the tttt law, and the opinion of eminent Jiirifts. 
'^ Quod additur de vefturae pretiis folvendis, (&ys 
BynkerJhoek^{fl)^€fJiBym^ rationem non adfequon Satis («) q. j. p. 
intelligo^ qid navem hoftilem occupant, etiam occupafle ** ^ '^ 
omne jus quod navi, five navarcho debebatur, ob 
merces tranflatas in portum deftinatum. Proponitur 
autem, navem in q>fo itinere fuifle captam. Eccur 

TOL« rv. u ^^tur 
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(^)Lordt,23d 
April 1784. 



igifur capienti folvam mercedes ? Si qui c^t haretdy. 
earn cum merdbus ia locum deftinatum perducerfe 
paratus fit, ejus juris rationem intelligerem^ cet^^ 
quin non intelligo (tf )." ' 

In the cafe of the Vreyheid (b\ all the confiderar- 
tions that could be applied to this queftion were fullj 
canvafledy and it was then recognifed as the true rvile, 
that the captor who has performed the coiKrad: of the 
veflel is, as a matter of right, and de curfuy entitled t<^ 
freight ; although^ if he has done any thing to the injury 
of the property, or has been guilty of any mifcondufi^ 
he may remain anfwerable for the efFed of fuch mi& 
conduft, or injury, in the way of a fet-off againft him# 

The cafe then is reduced to a queftion, whether 
the captor, in this inftance, has done any thing to 
forfeit the right, which under the general rule he had 
acquired ? He had made a capture, which is fully 
juftified by the condemnation of the (hipi and by the 
order for farther proof, as to the cargo. He carried 
the cargo to Lijbon^ where the confignee was put 
into pofieffion, though informally, and apparently 
without any fhadow of right, by the hand of the 
Portuguese government. Such interference was how- 
ever given, at the fuit of the confignee of the cargo, 
and by thefe means that confignee obtained pofieffion 
of it. Being a cargo of com, it was neceflary that it 
fhould be fold. The fale was entrufted to Mr. Paxton^hy 
the agreement of both parties, and tmd^a condidon, i» 
it is ftated, that the proceeds fliould remain in bis hands 



(a) Sjnkerjkoek ift, in this paflage, difcuffing the propriety of 
th^ regulatibn of the Confolato^ c. 273. See ColUOanea Mwttima^ 
ie&xon 6, 7, 8, of the 373d cbftp. 

tiU 
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dll a fefttence of final adjudication could be obtained, 
.'i'yg gentleman !$» therefore, to be taken as tbecommon 
depofitary of both parties^ When it is faid^ that 
the captor did not bring in the proceeds, fo foon as 
Fas required of him, we nvuft conlider whether it 
was in his power. The proceeds were left tp the 
bands of this houfe at Lijbm, with the confent of 
llle Gonfignee, and they have not been tranlmitted. 
So that what has been brought in, at laft, is an ad- 
vance, made out of the private funds of the captor; 
If there has been any errqr in thefe proceedings, it 
has been the common error of both parties. Under 
the drcamftaaces of this cafe, I am of opinion, that 
the captor has not forfeited the intereft which he had 
acquired. 

Freight decreed to the captor. 
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THE COUNTESS OF LAUDERDALE. 

(Inftance Court.) 

''irfEls was a cafe in which a wsffrant had been 
eztrafted againft this vefiel, in the Inftance 
Court of Admiralty, by the original Britijh owner, 
oo a fugg€&ion that ihe had been a Briti/h (hip, 
tricen by the French. It appeared that there Iiad 
been a condemnation of the veflel, m a French port; 
that ihe had been fold to a neutral purchafer, and 
\^ J»im tinMsferred to the prefent holder, a Britijb 
nunchant. . • - • 
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TYie Uoder thefe qircamftances^ I think the former prdi* 

^*T*** prietor 18 not at liberty to take on himfelf the cha- 

^**^'^'"'^'-'- raddr of owner^ until he can prove his tide has not 

pfy 9tb, been legally divefte<L He does undertake in his aUe* 

gation, to aver, that, notwithftanding th^ prefumptioa 

founded on this fad, the title has not been bons 

fide conveyed ; and this he is called upon to proves 

But when the cafe comes to proof, he fays. No, I will 

call upon the other fide, to make out every ftep of 

the ^rchafe, and the onus lies with him. — Certainly 

it does not J under fuch circumftances, but if it cKd^ 

fhere U a biH of fale on board, and a fenteace of cons* 

demnation in the Prize Ck)urt of /rtf^<s^— proof fnft 

ficient to eftablifh a good title in all ordinary cafes, even 

of prize. It would, I think, be going beyond thebounds 

which this Inftance Court of Admiralty has hitherto 

prefcribed to fts praftice^ to call on the claimant to 

ftfppbrt tlie prima facie evidence of a good ritle, which 

fe already exhibited. 

In the Prize Courf, ^frhere fpecial reafons for de- 

deptioii are perpetually occurring, and where the Court 

exe^tf^' a hiuch more unconfined jurifdidion on 

i^liefttons of property, thin it exercifcs in its civil fonim^ 

thecourfe niay beotherwife; there the proof of pro« 

peity lies generally upon the claimant. The claimant 

here exhibits documents which would fatisfy even that 

dettiarid. 

Warrant fuperfeded. 



iStifi^Aim. Rep. p.97. where a Te£kl taken at prize was carried 
u^toBergeth and there fold. The former fro^rUtor allegedly title, 
and averred that the Yefiel had not heen legally traasferred. The 
ahnaaaty a fordga porchi^, ww called opon to nakt oat the 
prodToftratfaftr, and legd €0iid<9taiiiatiaii. 

'7i 15 r . 
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THE NEW DRJVPER, Walker Matter. y-fir^*. 

(Inftaace Court.) 

rrtMis was a caufe of poffeflion, inftituted on the £"^*^^^ 
-*• part of Craufordy Wbaiely^ and others, com- f*^^*?^^^* 
ppiing the majority of owners, againft Walker ^ a part majority of 
owaer of 7«i6ths, and alfo mafter of the veflfel. It 
appeared that the property of the yeflel was divided in 
^p following manner : 7-i6ths were held by feveral 
perfons in Dublin^ the mafter was the owner of 7-1 6ths^ 
wd the remainipg a-i6ths were held by perfons in 
London* 

On the part of the Majler^ the Kin^s Advocate and 
Adonis. — ^The Court would not interfere to dilturb the 
pofleifion, unlefs on the application of a clear majority of 
interefts. As the fhares originally ftood, the mafter 
had fo great a preponderance, that if the owner of 
i-i 6th joined with him, it would create an equality 
of interefts. In the prefent cafe, it appears that a 
fale of the other 7-i6ths has been made to the mafter, 
by which he is in effe& the holder of 7-8th8, The 
bill of fale has not, indeed, been executed, but the 
mafter has paid his money under the contrad. . The 
Court would not interfere, therefore, to difpofleis a 
mafter ftanding in this fituation. But, if the mafter 
18 not taken to be the holder of a majority of intereft, 
in his own perfon, there is no evidence before the Court 
to (hew (hat the fuit was brought by fuch confent of the 
other part owners, as will conflitute a majority againft 
him. The aflMavit, which has be^ii made by Mn 
Craufordy ftates that he came over from Ireland to 

u 4 arreit 
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'^ arreft the fliip^ and that he is authorized to ad for 

!^!!1' die Dublin owners ; but it does not fpecify that he 

^"t^^ 18 mvefted with a power of attorney to inftitute ^ 
fuit s^inft this (hip on their behalf^ but only^ that 
he 18 empowered to ad for them generally. Th€ite 
is before the Court an affidavit of Mr. Oldham^ the 
perfon adin^ as agent of the Dubiin owners» in the 
agreement to transfer their ihares to Walker^ in which 
he ftates^ '^ that he had been in Dublin^ and had 
feen Mr. Prentice^ who declared to him, that Ms 
houfe of trade was willing to execute the agreement^ 
and that they had not authorized Craufirdy 6r 
any other perfon, to arrefLthe Ihip." By the diflfent 
which this perfon has exprefled, it is evident that the 
parties in the fuit do not compofe a majority of 
interefts. 

On the other Jide^ Laurence and Swabey. — Mr. 
Crauford is a part owner who has fougb^ the 
aid of the Court to difpoflefe the mafter, on 
an affidavit dating his own ihare, and that he is 
authorized to ad for the Dublin owners, who aid 
defirous to concur with him, to appoint another 
inafter, becaufe they cannot get this mafler to fettle 
his accounts. Mr. Wbately joms in this affidavit, and 
ftates himfelf to ad for his own houfe, and the houfe 
of Quintin Dick and Co. fo ths^t all the part owners 
are joining in this fuit againft the mafter. No ob« 
jedion wa9 made to the authority, under wbkh 
thefe gentlemen appeared in'thefirft infbmce. The 
pardes might have called for a proxy, if they bad 
thought proper} having declined to take that pre* 

ijautiont 
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caution, they we not ^ liberty ta come forward now, ^^J^ ^ 
and deny the fuffidency of his authority, in oppglkion 
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f^a) See alfo Mofi v, Charnoclt 2 Eaft'< Rep. p. 399* with re* 
^ed to the i&terpretatioQ of that ad. f . 16* 
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to ^ affidavit, in which it is averred, that all the «^78b? 

Dub/in owners, and alio the Lotidm pwna:^ qaqucnr 

f ia-this fiiit. , Taking the fuit to be prc^rly inftituted, 

• what k there to defeat the operation oJF it ? The 

.mafter endeavours to fet up a virtual title to a oia- 

Jority <^ intereft, on the ground of an agreement 

^entered into between him and the agent of the perfons 

in Ireland. It is admitted, no bill of £tle has been 

executed, but it is faid, fome of the parties aye 

.)ready to execute it. It is impoffible to fuftain any fuch 

inchoate title, in oppofition to the flat. 34 G. IIL ch. 68* 

.§ it4« which exprefsly declares, that ^ no contraft 

or agreement (hall be of any avails for any purpofe 

whatever, unlefe a bill of fale is executed/' There 

have been feveral inftances in which the Courts of 

Law have had occafion to confider the effed of 

thefe words. In Hibberi v. RoJIe/ion^ 3 Brown's 

Rep. in which the agreement was fpecific and incon- 

trovert9)le,' and in which the papers were depofited, 

but no bill of fale executed, it was held, that although 

the Court of Equity nnght have given relief, by or« 

dering fuch an agreement to be carried into effeft, if 

the aft of parliament had not been in the way i yet, 

^confidering the precife words, and the purport of the 

ad, the Court of Equity could not compel an exe* 

cution of this agreement (a)^ 
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>^J^ SirIF«Sa^^--Th»»a prcxseediiigforthe po^ 

of di^flfeffing a oiafter, ami part owner of a ihipiy 
which has been mider his command* The dilpaflTeT- 
fion of a mafter is in its nature, not an uncommoa 
proceeding; all that the Court requires^ in cafes 
where the mafter is not an owner, is, that the majority 
of the proprietors fliould dechure dieir difinclinadcm 
to continue him in poieiSon. In the cafe of a maft^, 
mid part tnomr^ fomething more is reqmred before 
the Court wHl proceed to difpofleis a perfon, who is 
alfo a proprietor in the Teflfel, and whofe poffeffion* 
therefore, the common bw is upon general principles 
inclined to maintain* It is not however, by any means 
unprecedented for this Court to proceed even to that 
eactent; but then fome fpecial reafon is commonly 
ftated to induce the Court to inteq)ofe» I obferve, 
there is a reafon inven in this cafe, and the feme 
that mod frequently occurs, ^^ that die malUr is 
irregular in his accounts with his owners/' The in- 
terefts, on behalf of which the fuit is ftated to be 
brought, are 9-i6ths of the whole property — no 
large preponderancy undoubtedly, but fuch as, great 
pr fmall, is iufficient to warrant a proceeding of this 
natu)«. The caufe has been entered, and has gone 
on upon affidavits ; no proxy was called for, which 
would have been the natural and fimple praSice : no 
authority of that kind is ^required to be produced, 
nor any fuggeftion made, that the perfon inftitudng 
this fuit is not properly authorized, till the cafe is ripe 
for hearing. I muft, therefore, take it as granted on 
the other fide, that the Dublin owners are confen« 

dent 



HtGB OCyOUT OF ADIH&ALTY. ftgt 

tiettt to this adioD) as to bofe ctmvevfiMioiit, which „ Vm 
are ftatedio hate paflfed between tbe |>airties;^aftd Mr. ■ ^ 

Oldiamy imd« cqukocal citcumftancesi I cannot, hotd ^1^^* 
tham /uflicieM: to. defeat' tfiQ confisitf by which tUs futt 
has proceeded fo long. . 

It is offered as a reafon^ to difluade the Court from 
interfering to difpoflefs this mafter, that kw9uld.be 
an ad of .great hardfliip and in^uiUce (awards the 
mafter^ if hefhouid be difj|>Qdefled^ .after he haaac<» 
taally purchafed the fhscrea of the DnbUn Qwmn of 
Qldbami, £Lft^ has paid him the money iov them* The 
letter, under which Oldham is fuppofed - to have ib]d» 
is not exhibited, which is no inconiiderable defedt* 
By thats the Court might . have iom ^hat authotity 
was conveyed to Oldham to fell their ibares. laftea^ 
of the original inftrument^ nothing is brought for* 
ward bat a defcriptba of it in a letter^ which is adt 
properly reprefented. When it is faid to be an authoriif 
iofiUthAr jbaresy thd words beiAg^ lobferve, <^ to 
fell the fldp, ad we w^ to ad in conjundbioa with the 
JLtfffdbv owners, &c.'' 

Independent of any other objection, I do not thiak 
that under the ad of parliament, it' wouU be 
poffible £br this Court to recognize fuch a tranfiidjoa 
aa this ; for the words of the ad are as ftroi^ as 
they can be, ^^ That no contrad or agreement fiiaU be 
of any avail for any purpofe whatever, either in law 
or equity, unlefs fuch transfer, contrad, or agreement 
fhall be made by bill of fale or inftrument in writing 
containing the recital prefcribed, by the faid ad/' 
It has been obferved in argument, refpeding the 
power which Oldham had to fell, that if he had 
poffeffed a fpecial power of attorney for that purpofe^ 

he 
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If ^ .he might have executed a bill of fale ; and tha( 

m^^ ' ^ ;• "j froai his not having done fo, z. pre&tmptidn foifes» 

''jSi^f/' that he had not a fuffident f{iecific power, but only 

a general power, enabling him to colled debts, and 

do other ordinary ads* 

Kim^ s Advocate.— i. fear I have been mifunderftood. 
The queftion which I meant to fubmit, on the part 
of the mafter, was, whether, the mafter having pai4 
his money under a contrad with Otdbam^ the agent 
of the Dublin owners, the C!ourt would not decline td 
interfere to difpoffeis him. / * 



CcurU — ^It is not (hewn to me that there was any 
power to Oldham to fell. If the parties will not pro- 
duce that authority, I ihall not conftrue it otherwife 
than it is reprefented on the other fide, a c&n£tiondl 
fffiver. However that may be, whether it was a 
general power, or a conditional power tti fell in con* 
]un£tion with the London owners only, I am of o^nnibn 
tihat it is impdflible for the Cobrt to recqgnise th& 
a^eement. 

'The cafe becomes, therefbiie, a common bife df 
the maj<mty of owners, proceeding againft' ohe, fii 
' which the' cdmmon rule of this Court muft be 
Wued. 
^ Pofleffion decreed. • 
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^HAS was a caf^ of poiTaffion, refpeding an American s^u under a 
* '.fc^, fubmitted to the Right Court of Admiralty 'X^^"^ 
by the confent of the litieant parties, being American ^^^^ ■' *'• 
fubjedts. It was . a fuit, mltitutedy on the part of be called in 
Williams^ the forma* owner, againfl: the former mafter, cif a Coun ^ 
Parceilj now become owner, under a decree of fale c^^S^tv^ 
pafled againfl the (hip, m the Admiralty Court of St. ™tfii|«rtWtd. 
Sfbaftii^y at the fuit of fome creditors proceeding 
againft her. An a& on petition was entered into be- 
tween the parties, fbting the feveral grounds of ia^ 
and la\ir, on which they relied. 

. Oi^ the part of Mr. Williams it was alledged, that 
he porchafed the fliip aoth January i$oo, in Ammat^ 
§ofc eighteen thouiand dollars, and that (he was wortb 
at the time of her departure, after repairs, done, &C/> 
.twenjty«fixlhoufand dpllars; that (he (ailed, 5th Feiru* 
/foj with a <;argo on his account, worth thirty thou(and 
pounds, for Lijion and the Meditsrraneanj and was 
taken on the a5th February 1800, by a Frenfib 
privateer^ and carried into Su Sebaftian ; that before 
the d€|»arture of the (hip, he had fettled all demands 
with the mafter, and paid an advance of a month's 
wages, which was more than was due at the time of 
capture, and that the whole of the crew were dif- 
charged on their arrival at St. Seba/iian4 It then 
ftated, that the (hip was captured and carried into 
St. Sebqfiian by a French cniizer ; that whilft Mr. 

WiUiams 
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The Williams was abfent in Parisy profecu^g his claim, 
hitmou^* and fuperimtoQdiqg an a^ieal) tiil the final fentMce of 
- y„jy^j^^ difmiffal in September iS.oi,. the fale in queftion wa« 
iSoa. made, imder a decree of the Court of St. Sebaftian ; 
and whiift the fhip and •cargo were in pofieffion, and 
wholly mider the controul of the Court of Prize in 
Paris^ and that, cm that account, the proceedings 
under the autlK^ity of the Tribunal of Commerce at 
St.SebaJHan were null and roid. That the fale was 
made folely to anfwer the demands of Parcels^ the 
nafter, and not of others ; and that it is not com« 
petent to any foreign Court df Admiralty, under the 
maritime law of nations, to decide upon iaccounts 
between an owner and his mafter. It farther alledged, 
that Parcels obtained the faid decree through fraud 
and impofition,. under a pretence of a demand foi^ 
wages, and other charges, which had before been fet- 
tled between his owner and him. That moreover 
the cargo in the handsof the mafier, wasfufficient, 
to have anfwered all demands, without proceeding to 
a fale of the flup. That the iaie was collufively tra)i& 
ai<£lied at an inferior price pi 6^0 dollars. That the 
ibbfequent transfer to Reitly^ as agent f6r Lynch j was^ 
a coUulive transfix, without orders from Ljneb^ and' 
on which no money had been paid, &c* 

. Qnthftpart.of th^pr/sfent holder of this ved!^!) tfan 
a£k detailed fev^ral circtlmftances that had taken place, 
and denied that the prweodings in the Court of &• 
Sebqftian had been inftitoted on the part of the ma(* - 
ten It th/^n ftated that the ihip and cargo were asy 
refted by procefr of ti)at Court at the Aiit 0f (tie atv 

tomey . of Meffis* Sewarts^ and Co* of l^^kam / tb^ 

after- 



HIGH COUIT OF AUKIRALTT. 



095 



afterwarcb^ in tiie months of AprH^ May^ and Jwie^ The 
proceedings were mterpofed againf): the ihip and cai^ mokvolc. 
by five other parties, claiming nusnej due to them -j^^y^ 
from Mr. WilHamsj as advanced to and for him, to ^^^ 
enable him to proiecute his claim at Paris ; that at 
that time a claim ivas made by the mafter fov monies 
paid to the mariners on their difcbar^e, &c ; that dit 
Court held the claim of Sewartx not to attach^ bat 
pronounced for the demands of the other parties, and 
decreed the cargo, and ultimately the fliip, to be 
ibid at public au&ion ; that it was So fold by 
public auction on the 20th June 1 80 1 , after an ap» 
praifement under the diredion of the faid Court ; 
that the matter's account was fo far from being unjuft, 

that C ^ to whom Williams had fold the v€flel 

conditicmally at Parisy and who came to St. Sebafikm 
to obtain pofleffion, admitted the fame to be true, 
and offered to difcharge it, if the mafter would procure 
a delivery of the ihip to him, which it was not in 
his power to effed, as it was then under the cuftody 
and controul of the Court of Su Seba^an* Thefe 
were the principal &ds, on which it was contended 
on the part of the prefent holder, that the title was 
good under the authority of a decree of a competent 
Court, and that the Court of Admiralty of this 
kingdom would not interpofe to difturb a title, held 
under the decree of a competent foreign Court. 

On the part of Mr. Williams ^ the Kind's Advocate 
iontended^'—Thdt it was a monftrous proceedmg to 
allow a foreign ihip of great value to be impleaded, 
and fold in a foreign Court, without notice to the 
owner ; that it was an affumpdon of power, unwar- 
ranted 



itoa. 
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UaI^u or '^^ ^ ^^^ general maritime law, and moft atanti^ 
NoiroLx. ing to commerce; that it was of the utmoft inw 
jmfy 27th, portance to all countries to hold^ that the tribunals of 
Spain have not a r^ht to take cognizance^^of difpates 
between foreigners, fo as to ftrip the owner of hia 
fliip, and of fuch vahable property, without re- 
ibrting eren to the - refident minifter of America at 
diat Court; thatinacafe^inwhichfuchtfviifn/coUufion 
appeared) where aveffel, worth 26,000 dollars, was fold 
for 650a dollars^ and fold afterwards again, within a 
month, for 1 2^000 dollars^ theCourt would not decline 
to inierpofe andinveftigate the oomfe of the tranfiidion) 
that if the Court did not at prefent poflefs Sufficient 
proof of the arerments, to enable it to come to a final 
conclufion on the merits between the parties, there 
was at leaft enough beforie the Court to throw the 
burthen of proof on thofe claiming under fo ftrange^ 
fo irregular, and fufpicious a title. 

Judgment. 
Sir W. Scott. — ^This is a queftion, strifirig on a fale^ 
which has been made of an American veiTel, to the 
maft^f , appearing as pUfchafer under a decree of thtf 
Sfanijh Court of Adnliralty of St. Sebajiian. The 
fuit commenced by a warrant of arreft againft 
the (hip3 calling on the former and prefent mailer in 
fpecial, and on all othet' perfons m general, fo flieW 
caufe why he ihould not be difpoffefied of the fhip, 
and why the poffeffion fhould not be reftored to 
Williamsj the former proprietor. On the original 
affidavit, there was no reafon to fuppofe that any 

^ queftion 
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queftion of property would be ndfed : It appeared to j^^ ™* 
be a mere queftion of pofieffion, and as fuch, coining KomroLK. 
accompanied with a letter from the American j^iy ,^ " 
minifter, ftating that the parties were Americans^ ''^ 
and were defirous of fubmitting the cafe to the 
judgment of this Courts the Court was induced to 
entertain the fuit. Without fudh an application from 
the foreign minifter, and without fuch confent of parties^ 
It would by no means have been difpofed to interfere 
in the difputes of foreigners ; and even note It entei^- 
tdlns the caufe with reludaitce, and merely to prevent 
farther iirconvenience znd \ok by refoit to the de- 
dlions of other Courts in other countries. On the \ 
return of the warrant, it appears, that the cafe is entirely 
a queftion of property. — In refpeft to the difputes of 
Brltijh fubjefls, the jurifdidion of this Court, as to 
queftions of property, is extremely limited. It in* 
terpofes to transfer pofleffion, when no dired queftion 
of prpperty is involved j but direft queftions of property ! 
have been long withdrawn to other jurifdidions. Oa | 
thefe confiderations, perhaps, if the Court had been 
duly apprifed of the whole extent of the cafe. It 
would not have fuffered the warrant to BTue. 

It now turns out, befides, that there is not only 
this queftion of property, and between foreigners, \ 

but that it is founded on the ads of a Court 
of Admiralty in Spain ; fo that there are as many 
obftades to the jurifdidion of this Court, as can 
Urell be conceived to exift in any one cafe« The 
parties are fore^ers — There is a title of property 
concerned-— and the ad of a foreign Court, hot 
being the c;ountry of the litigants, is brought into 

VOL* vt^ X difput9> 
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TB^ difput^*^ • It 18 conteaded^ however, in the adl^f Court 
Nortolk:' which Jias been entered into between the parties, that 
' Jul a7th ^^ ^^^ ^^ heexi done there is a mere nullity, and that 
180a. this Cour^ is bound to interpofe, to annul the effed of 
the fentence of the foreign 'Court**- and on thefe 
grounds : firfl, Becaufe the Court of ^pain had no jurif- 
di£tion, inafmuch as<the title to the.velfel was at that 
time dependant on a fentence of a. Court of Prize of 
another country— It is denied indeed that any pro* 
jceedings of prize were going on againft this fhip 
in the,, Court of Paris. It appears however that the 
vcflel^ being an American vefiel, bad been captured 
by a French cruizer, andfent to Su Sebajiian ; and that 
before the proceedings commenced in Spain^ there 
had been a fentence of reftitution in the Court of 
France. How far jthat decree was carried into exe- 
cution by a delivery of poiTeinon, is left in fome 
degree of obfcurity {a). Certain it is, thatMr. Williams^ 
in his firft affidavit, ftates, '^ that the papers were 
given up to him after the fentence of reftitution ;'' and 
I think there is rqafon tq fuppofe that he was a£tually 
put into pofleffion. The French captors appealed from 
the fentence of reftitution, and Mr. Williams continued 
in Fxance. It cannot be fuppofed, that, if the reftitu* 



(/i) The evidence produced on different (ides contaiDed rather an 
intricate flatement of faAs, and gave a contradi6lory reprefentatioit 
of the tinte when Mr. WiUiams -was fuppofed to 'lisve regained 
poflcffion of his fliip^ under the decree of tbe Prise GoUK of 
France. 



HIGH COURT OF ADMIRALTY. , tgg 

lion ba4 not, been carried- into effed, the French martujo* 
captors would have omitted to maintain their- intereife '^o^royK. 
in the pofleffipn, and to refift thefe prodeedibge that >/y »7^t ' 
were going on in Spain. Nothi^ig of that fort a|)-« * ^**- 
pears : The fuit goos on, regularly, as between the 
merchant inftitu ting the civil fuit, and the veflfel $ .from, 
which it is reafonably to be inferred, that-,ihe :^a4* 
been given up, ih^ ■: French (;3iptois acquieiciag; / idc 
the delivery. I cannot therefore, on ;his aground, 
prefume, that the Spanijb Court off Admiralty pro* 
ceeded without competent jurifdidion. It.wAuldibQ 
infinitely too much for me to infer, that, . baoa^b 
(here had been fome proceedings in FranCe\: tl^e' {tAx^ 
jedt-matter was fo far out of the- power of thd Court! 
of St. Sebajiiany as to render all the proceedings, therc^ 
nulL Unlefs I could do this on moft jqd^blli^lil 
grounds, I think I am bound to conclude, that th^ 
fentence was not pronounced without ; competent 
authority. . . .;» :. . 

The fecond ground of obje£Uon ftated in the .^ 19^ • 
the qfferted incompetency of the Spanijh., Qomrt jl& 
take an account between the mqfier'an4::\owf0f. ; I 
know that from municipal regulatigns^^tbe Coiutiof 
Admiralty of this country does not entertain i fails 
for any f uch dired purpofe. But am I to prefume torn 
thence that the Spanijb Court of Admiralty is notccm- 
petent to do fo, efpecially when I/ee that it J:)ai^2jSts^\\f 
entertained a fuit in ihefe mat^ter^/ it is fuMKtt jdb^ 
jefted, that the Spanijb Count proiceeded: to ^enlSortaifK 
this fuit without api^^tion from, the Amsr'tfftn wAiMm^ 
Such a precaution is undoubtedly very. pl'opm ta he 
ohferved; but I. do not know that it ia a matter of 
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«. 'I*!?* neceflary oblindon* Suppofe even that it val^ i 

Martin or . , .' r • j* • i « *► 4. ► ••» j ^^ 

MoAfdLK. pnnaple of univerial law, that loch preivniaiy 

jwhty^ cautioa Ihoald be obferved^ what have I to fatisfy me 

^^ that foch an application was not made ? Soppoling 



k to be an ezpedation reafonably to be entertained 
on the part of America^ it will be too much for 
ibe to mterpofe, and fay, that the law of nations H 
lb Tiolited by the omiffion, as to render all procee£ngs 
withodt that ceivtnony nuH and void. If there is any 
ob]e£ddn to be taken oti this ground, it mnft b^ leR 
to be enforced as a mattet c^ reprefentation between 
dltt two countries. 

Hie thurd ground^ on which the fentence ii 
knpeached is, the charge of coUafion and fraud* 
The drcumftancies of the cafe are relied on, as 
fiifficient to ihew, that there was a confpiracy between 
th^ mafter and the other parties to defraud the 
owner of his vefleK If fuch a fraudulent confpincy 
exifted at alL it muft have fubfifted between a great 
number of {^rJbns ; and, I fear, I could not pronounce 
the fraud alledged to have been pradifed, without, 
hivdviffg in that guilt the Court, whofe fentence t, 
^ d^fired to ahUuL What ts there to convince 
m* thu thei« liis been any fuch fraXidulient af- 
fodation. It aitpeant, that proceedings werte firft 
ioflitttted t^lp^^ the fliip in the Court of Sf. Se- 
^iift'um, «& the pan of a foreign m'erchaht of Le^borih 
Mr. WOHmu vris aUott at PaHt. The MSBir \»a 
at firft the defendaitti attd I muft fu^pofl^ #ith thft 
conJUaiicieof Mir. WaHtaiu^ aiid nfiderai>eifeai^eliabdft 
in his integrity .. Tha« is no avehi^t tim lilK fff^l^ 
inu^nonuRtdf «%at was g^g onj trlilft the futt 

was 
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^BQS dq>endbg, the matter intervened for a demand H^ 
of his own agamft the (hip, and at a time, when I McumU. 
think it is clearly proved, that Mr. WiUutms had notice . y.^^^^ 
of his claims, and knew that the matter was diTpofed *^^ 
to maintain them in an adverfe manner, in con^ 
jundion with the various other claims, which wer6 put 
into a courfe of litigation before the Spanijb Court* 
^e was aware, I fay, that the matter was diTpofed 
to nuuntain an adverfe pofiei&on, becaufe it appears 
that Mr. C had gone from Paris to St Sebaf* 

tiany and returned to Paris with notice to Williams^ 
that the matter refufed to deliver up the ppffeffiod to 
him. What does Williams do, knowing that the 
matter was no longer to be relied on as his agent, but 
tliat he was maintaining an hoftile pofleilion againtt 
him ? What might be expeded of him after this in* 
formation, is, that he would have appointed another 
agent to mamtain his intereft againft this matter, who 
was now ftanding m dire6t oppofition to him. But 
nothing of that kind is done. After refufal to de« 
liver up the^fhip, and notice given of his demiand, the 
matter formally intervenes. 

If the Court of Spain wa$ in any manner impofed 
upon, redrefs fhould have been fought by appeal to 
the appellate Jurifdidion of that country, which had 
a power to remedy any errors, or even Injuttice, that 
had been committed in th6 fillrtt' inftance. Heavy^ 
indeed would be the talk impof<^ on this Court, were 
it to undertake to redify all the errors that parties . 
may be difpofed to' itnpute to f6reigh' jurifdiaions. 
Can it be thought that this Coult ji^ould fet itfelf up 
as an tmivtrfal Cotirt iftf Appeal Xx> fordgn tribunals?' 
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Tfi« Every nation has its own Courts of Appeal, and if any 

KoRPOLK. fraud had been committed, Mr. Williams (hould hare 

>*> »nh» ufed his diligence^ ia applying to thofe Courts in Spain. 

*^^' Care enough appears to have been taken to fecure his 

remedy ;. for it appears that on every payment that was 

tnade, under the decree of the Court, fecurity was 

taken to anfwer any objedion, that might be made 

againft the fufficiency of the proceedings of the Court 

of Admiralty at St. Sebajiian. 

On all thefe grounds, I am of opinion, that the 
parties applying to this Court for redrefs, hav% miflfed 
cheir way ; and I (hall decree the warrant that has 
iflaed againft the fliip to be fuperfeded, and the parties 
tp he difmifled. 



jyr-.4th, THE HAABET, Hohorst Matter. 

D«ii«M/, againft npHis was a cafe of a Danijh fhip, captured the 15th 
thttSli'rfr^ jluguji iSooj with a cargo of fait, wine, brandy, 
toh "w(J^°" and cloathing, on a voyage from a French port to 
•nd aVfo to Nortb Bergen. The (hip had been reftored by con* 
J^V5^,-,b«- fent, 8th Sept* 1 800, with freight, decreedto be a charge 
o?the j^i^^ on the cargo, which was alfo reftored on a fubfequent 
Pr^tXl^cd ^^y* '^^^ proceeds being infufEcient to pay the ' 
<o «*>« ^^^ freight, application was now made on the part of 
frejghc the feveral claimants of < the , (hip and cargo, that 

the captor might be decreed- to pay the balance 

of 
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of freight to the (hip, and alfa to account for the value j^J^^^ 
of the cargo to the proprietor. 



On the part of the captor y the Kin^s Advocate. — 
It is required in this cafe that the captor fhall account 
to the claimant of the (hip for the freight, and alfo 
that he ihould refund the value of the cargo to the 
proprietor ; that is, in effeft, that he (hould be con- 
demned in. cods and damages, for a feizure which 
was perfectly jufliiiable, and on which reftitution has 
taken ^lace on the original evidence, only on account 
of the fmall value of the property. It was a cargo 
)aden in the enemy's ports, unaccompanied by any bill 
of lading, and not claimed in this Court till nearly 
a year after the capture. Under fuch circumftances a 
demand of this kind is wholly unfuftainable. 

Judgment. 
Sir W. Scott. — This was a Danijh veflel, taken on 
a voyage from a French port to l^Jorth Bergen^ laden 
with faU and other articles. It has happened, that 
fince the reftitution of the veflel, fhe Jias fuftained 
fome injury by the embargo which was impofed on 
all Danijh (hips. The (hip was, however, at laft 
liberated, and went away with a decree for freight 
and expenses to be a charge on the cai^o ; but the 
Court did not in any manner determine that a burthen 
was to be thrown on the captor. It was fuppofed 
that the cargo would be fufHcient ; though unfortu- 
nately the event has proved otherwife. ^ Greater ex* 
pences may probably have been incurred on account 
of the embargo : However that may be, I am of 
opinion that the Court cann6t do more than 

X 4 carry 
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,^^ anf ipto effefk the decree which has been made^ 
■„ by ordering the proceedi to he paid to the neutral 

^ISo^ mailer (a). If he has any further demands, they 
muSt be profecttted againft ^e confignee. 



i»^ *A THE PEGGY, Fiklat Maften 

(Inilance Court.) 

« 
« 

Cift ofpoirer. rpHis was a cafe of pofleffion on the part of the 
M dift^^ original owners. It appeared that the veflel waa z 
SlSirfihe*^ J5ri/(/* ftip which had been captured by the Spaniards^ 
MTfoD III poffe^ and re-taken, and carried to Jamaica, where the fhip 
Uuiipmmhr was fold to pay the falvage. 

Jjfjj^^ On the part of the original owners it was contended, 
MnMVirej«a«i. that the aflerted (ales were not valid^ inafmuch as they 

had not been made by the order of any Court, and 
that the transfer had not pafled in conformity to the 
Regiftering Ad; and fiairther, that the veflel had 



t 
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(«) la the cafe of die Frow Margarata^ 16 Feb. 1802, where dM 
^tifo hetsg of a perifluMe aature, bad become infulBdent to pay the 
^ghti theCouctfaid that itmuft beunderftoodinfuturei that under 
particular circumftancesi, application might be made to the Couitt 
on the reftitution of the /hip with freight) to decree the fale of fo 
much of the cargo as might be neceflary to be fold for the dif* 
darge of iiei^t.*-* Aa appSoatioii of this kind had been made 
andgaaated QSkfLfomfX ooaAoia/mibit Ciatn^ 

betii 



» 



»f 



Rich court of admiralty. 
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|>6ea bought b? A. B. by th&order of the mafter^ and 1^^ 
on account of the ongmai pnopnetors* ^ 



On the other fide it WW infifted^ that the pnrdiafo 
vas not made for their accounts 

After fome difcuflion th^e Court faid» The fads that 
ve aflerted on dther fide to have pafled at Jamaica^ 
are not laid before the Court vith fufficient certainty 
to enable itto fomi a jtidgmait upon them. In the 
obfcure ftate in which the matter is left^ I fhall not 
▼enture to difturb the pofieffion, neither Ihall I fuHer 
the ihip to lie under the cuflody of the Courts till it 
Becomes a prey to the- worms* What I fliall do will 
be to deliver out the veflel on bail to the party found 
in poffeffion, that it may await die farther heanng of 
ibis caufe. 

Oh motum thai the b(ul might jifftify^ Swabey obferved^ 
That the courfe of pradice would be, that the bail 
fhould in the firfl inflance be produced to the Marfhal^ 
diat they might be reported by hinu 

On a fubfeqttent day^ 14A& December i8oa, the 
King^s Advocate moved the Cpwr^— That bail might 
be given, not only for the value of the fhip, but for 
the amount of her eamiiiga in the intermediate 
time* 

Swabey mt/rtf.— -This is an application for fpedal 
bail on very unreafooable grounds*— i!!//i7 was found 
in pofleffion of the ih^, and the Court declined to 
difturb that pofleffion* I^I^qs^ of this kind were 

not 
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not originally of a bulable nature, but under the 
- direflioa of the Court they have become fo, for the 
' benefit of all parties mterefted in the event of the 
fait. The bdl that is to be taken, however, can be 
only for the amount of the value of the fhing, on 
which alone the right of adion in rem had accrued. 
The effeft of the application now made would be, 
that Mr. Riley fliould fit out' the fhip, and procure 
the frdght, and then pay over the profits of his own 
exertions to the other party. In the cafe of part 
owners, the bail is given only for the return of the 
veffel, and in all other cafes of difputed poffeffion, 
common bail is all that has been demanded. 

Judgment. 
■ Sir W. Scotl. — This cafe arifes on a fpecial applica- 
cation to the Court, to deliver on bail, a Qiip which 
has been arrelled in a caufe of pofleHion. It is- bur 
recently that the Court has acceded to a prayer of this 
nature ; but in confequence of the reprefentations 
which have been made, in numerous inftances, of the 
damages fuflained' by fhips Tying for any length of 
time in harbour, the Court has been induced to let 
them go, on tail being fubftituted in the place of the 
ftip itfelf, to anfwer the demand fet up in the caufe 
of polfefTion. In the prefent cafe, the Court direded 
the (hip to be delivered on bail to the perfon in 
whofe hands it was found — no proof having been 
produced on which the Court could think ilfelf 
entitled to diflurb his poffeffion. 

Is there any inconvenience fuftained by the other 
party.from this proceeding? I fee none J on the coa- 
l's' trary. 
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^trary, there is a fund provided to anfwer his demand, 
which is not liable to deterioration. If this method 
had not been purfued, the (hip muil have been left 
in the Auftody of the.Marfhal, at a heavy expence, 
without any accruing profits, and at an increafmg di- 
minution of value. The Court has, therefore, in 
acceding fo far, done what feemed bed for the pur- 
.pofee-of juftice, an^ for the ukiiAate advantage of 
the parties : Was it to go farther, and demand bail 
fot any earnings that might be made, a confequence 
.may be forefeen which the Court is on every ground 
difpofed to avoid, that it mud eventually be led into 
difcuflions of intricate and cont^fted caufes relative 
to fuch earnings, which it could not conveniently 
.adjuft« It will bq more for the convenience of parties^ 
to. . have queflions of that kind left open to ibme 
other Gourfe of inquiiy. I (hall adhere to the former 
praAice, ; which iias hitherto cpnfidered the bail as a 
^fobfiituuon for the fubftance of the (hip. 
. JBaU decreed to be taken for the value of the (hip. 
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iw.iitb, THE JACK PARK, LiTTLB Mafttr. 

1801. ' 

(Inftance Court.) 

vTatetefa rpHis %va8 E cafe of a demand aeamft the mafiert 
into the kjii|*i '^ for wagos on the part of- a manner^ firom the 
■^7<7b^^ iune ^f enteriag oa board the veffel at Uvirpo^^ Kth 
PmS Jh« d5" wi»*^r 1798, to the arrival of the flup in Liverpool^ 

»iAer iMd pro- OHobir 1 700. 

innHrefled— r». Oa the part of the mariner a libd had been given. 

ML^^nJ^ in, pleading the hiring and fervice to . the time of the 

Aip's arrival at Jamaica; and farther, that <« the 
voyage from Africa to the Wift Indies^ the matter 
began ^* to ufe the crew with cruelty^ keepmg 
^* them fliort of their allowance of water; and that 

** on the r^ day of — — , a lieutenant <rf Wa 

*^ Majefty*8 fhip the Acajia came on board, and 
*< prefled thirteen of the men, but refiifed this man, 
^* on account of the ill ftate of his health } that never- 
^' thelefs, on the fucceeding day, the boat of His 
^^ Majefty's fhip the Aquilon coming aIong*fide, 
^* the mate, on that occalion, did, by the dedre of 
^^ the mafter, refufe permiiEon to this mariner and 
*^ others to go down below, for the purpofe of fecret- 
^ ing themfelves ; that the hatches were fhut down, 
^^ and the crew were all kept on deck } that the 
^' lieutenant of the laid fhip, on coming on boards 
** held fome private conference with the mafler^ and 
*^ did, hy bis foHcitation and procurement^ imprefs this 
^^mariner^ notwitjiflandxng the laid lieutenant was 

** apprized 
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appris^ed by hitn of the ill ftate o^ his healthj and , n« 



^ the faifirm condition of his legs owb^ to the fkxirrfi 

«« &c/^ Oti tlje fuggeftion that the inaftet had pro^ ^*w^ 

cured this mariner to be imprefled, \rages were de< 

manded fbr the whole voyage iip to the arrival of the QAp 

in Liverfooii notwithftanding the mariner had not ae* 

tuall J f(^nred on board the irefiel on her returned royage; 

' * In ^effSm iofi^ral parts of tbk ttbefy S*wabey. -**» 
This fiift is^ brought againft the mafter, ahd nbt 
againft the ownei^. Undoubtedly the tnarinei* has 1 
fvght to -"make his option^ but the Coul't ^1 tak6 
care that a fuit fo brought fhall be fpecific in Its de^ 
mands, and that ff fliall ndt branch out lAto dn HSioii 
of another ttatiirei' that of damage j which is a plehar^ 
a&ion, and though one which this Court is compe- 
tent to efftisrtahiy it is not of f6 faV(!n]x^ a natute aar 
thii ftiit for the recovery of wages. The libel contams 
one article reffiedmg ill-treattneiit, which is pectiUat 
tb cafes df dsunage, and which cannot properly be 
iixtirddUced into a caufe of this defcription> unlefs t6 
|aftify d^erdon bn the part of the mariner, or to ac* 
ddunt for fotneftin|; arifing incidentally out of the 
principal cafe. 

Another arricle pleads ^* the imprei&ng of th£i 
mariner/* with a view of obviating the objeftion 
arifing from the defed of perfonal fervke. If this 
&i& have btty ^ight, itlhuft be fliewii to have bften 
^etirlsd by tke im}///»9«r coritrivanie of the iitidfter. 
What is foid on this poiht vnth refp^ to thfe fiHl 
fl^'S'bbiU that (SOfie ttn board, l3 mVy, that the mate 
£hia tl^ mh 'wSa fittb fiStv^ <m bo^d & &h)g*is ttiSp* 
OhiSie fecond day, When the impreffing of this man 

took 
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Tbf took place, it is pleaded that it was done by the 

^ !• foliciiation and procurement of the majier. But no 

^^i^i^ faift is alleged on which any charge of procmrement 
can be founded— there was a conference bet\x(een the 
lieutenant and the mafter, and that is alL — If the of« 
|icer of a King's ihip thinks proper to impref^ a 
mariner on board a merchant vefleL it is an exercife 
of his power with which the mafter has no right to 
interfere.-^ By the fchedule annexed it will appear, 
that the wife of this man has received fome payment$ : 
if any wages are due, it can only be for the time in 
which he was in the fervice of the veflel, up to the 
time of his being imprefled. The fchedule befides 
contains a charge of two guineas for crimpage, a 
charge never uitroduced into a fuit for wages. 

On the other Jide, the Kin^s Advocate -"^ Argoed 
againft the reprefentation of fads relied on, upon 
the other fide, and contended that fome wages were 
at lead admitted to be due — That the contra£l was for 
A voyage out and home, that if the Court ihould be of 
ppinion that the man had been prevented from ex- 
ecuting his part of the contract by the ad of the 
mafter, it would entitle him to the whofe of his 
wages. 

JUDOMENT. 

Sir Wm, 5r«//.— -This is an a£tion brought lor the 
recovery of wages, on a voyage fropi Liverppof to the 
coaft of Jfrica, and from thence to the We^ Indies^ 
and back to Liverpool. It is brought againft the 
mafter and not improperly : For the wag^s ; of ma« 

' . .fi&en 
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riners the mailer is liable, the fliip is liabl^4 and the . Tbe 

owner is liable: 'the mariner is entitled to his option, ;^ 

and ia fome rcfpe£ls, perhaps, there is lefs incon- ^^^.^ ' 
venience occafioned by proceeding againil the mailer, 
becaufe in that cafe the (hip is not detained. It feems 
that the contrad has not been fulfilled, but (hat the . 
mariner was imprcfled into the King's feryice. Prima 
facie^ therefore, he will not be entitled ; but if he 
takes upon himf^lf to fhow, that it was by the malicious 
act of the mafter, or of thofe who may be fuppofed 
to have afted under the authority of the mafter, that 
he was fo im{>refled, and thereby prevented from 
completing his engagement, he may entitle him* 
felf to recover his wages to the whole amount (d)^ 
He bc^s taken upon himfelf to make this allegation; 
and the queftion now before the Courts is,^ whether the 
fafts here ftated are fufficieijit to fupport the charge* 

The libel pleads, *' that the mafter and mate "began, 
from a certain time, to ill treat him, and the reft of the 
crew, by which this marjner^ became affe^led in his 
health." It does not appear to me how this generaUHr 
treatment, if proved, can afied this particular' cafe : oh 
the contrary, it rather rebuts the imputation of parti- . 
cular malice exercifed againft this perfon. However 
difpofed the Court might be to entertain the charge of 
parucular malice, this general matter mi^ht only lead 
to a great deal of uimeccfTary evidence. ^ Jt has been 
obferved in argument, that this charge of ill-treatment 
is altogether a charge peculiar to a caufe of damage. — It 



(a) An allegation to this eSe£t was admitted io tbe cafe of tbe 
Airawfif June zOj iSoi» . 
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ti^ ^^ is certainly a chai^fe proper for an aftion 6f damage ; 
but it mighty neverthelefsy be not improper in a faic 
^^^ of this kindy as hiftoricaily accounting ibr a fad 
afterwards relied on ; and on that ground it might 
be not unfit to be admitted bere^ though the Couit 
i^ n&t infenfible of the danger of mixmg fuits very 
different in thdr fubfbnce^ as well as in the manner of 
conduding them. 

The cfarcumflances that took place when the bdate 
came on board are next pleaded. The boat of the 
jtcafia comes on board ; the mate fays, *^ that hk 
crew were ill of the fcuf vy, and that this man was 
die mod fit Sot fenrice/* The officer, however, did 
not think fo; he left this man, and tpok otherst 
Suppofe this h€t to be proved, it would not, I 
think, go much further than to (hew a difference of 
opinion between the mate of this veffel (who is not 
the perfon fued in this cafe) and the King's officer on 
this imprels fervice, as to the comparadve fitnefs of the 
perfons to be taken into the King's employ. -^It muft 
not be reprefented as an aA of malice, tha(t the mate 
informed the officer that he was more fit than others, 
unlefs it can be (hewn that he was evidently more 
unfit; which can hardly be prefumed, cpnfiflently with 
this allegatjaOy which imputes a gener^il (late of dif* 
order to the whole crew^ or confiftently with the 
h&n that follow. For we find that he Is a perfon 
eleQed in preference to others by the next KmgV 
boat that comes on board. With refped ta what 
pafled with this fecond bpat^ it is a very fingulatv 
charge upon the mafter, that the mariners de* 
firing to fecrete themfelves, he p(K>fittveLy cefuietf: 
permiifiont and compelled them all to jijypeac-. 
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on deck. Surely this cannot, in any view of it, be The 
deemed an ad of fpecial malice againft any individual, ^" ^^\ 
and as little can it be juftly deemed an aft of general ^lil"^ 
cppreilipn, for in fuch an ad the mafter did not out- 
run his public duty. There have been cafes, if my 
recoUefiion does not miflead me, in which mailers 
have been articled againfl, ia this Court, for fecredng 
their mariners in fraud of the public fervice. It is 
a ftrange crimination to. find its way into fuch a pro- . 
ceeding as the prefent, that the mafter did that^ which 
dii^ Court muft have held hioi cenfurable from ab« 
ftaining to do ; mailers muft underftand, f hbt they 
have no right to lend their mariners' ahy fech fraudu- 
lent prote&ion.. ' ' * 

; The allegation pvdceeds to iknpnte in gdieial terms, 
^^ procurement .or folicitadon/' ' but *witk6ikt charg^g 
any one fpecific ad. 'As to ' the charge -^^ of '* con^ 
uvance" which is added^ I Have only to ^l^ffirv^, that \ 

it feems perfedly iminteHigiUe^ •'For whit is the con* 
nivance of a perfon, who is legaUfb^/iind ^neither to> 
refift nor elude a juft ezercMe 'of aulihori.fjr ?* If indeM 
a.cafe could be ftated in which a Rafter recommended, 
:^ainft his own better knowledge^ a '^perfon whom he 
himfelf knew. to be evidently tiki(it,'it tiiighe be deemed 
an aft of malice. But here ilo ilich' chBt^ is fpeci- 
ftcally brought : The mafter Orders all his. men on 
dedk, as it was his duty to do— The Kiilg's officer 
mafcies his eleftion> and having fixed upon this man, 
^Hd heard from himfelf the ftatemebt of hisinftrmides,' 
tffter all - detides hit own judgment, that he is Upon 
the whde.pot unfit for .the exigencies of die public 
ftnrice. I am of opinion that this part of the petitioai 
iSiiLbe.ftruck.Qtit* . r 
TOL. ly. r [A tender 
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The [[A tender ws^ made for the wages due t31 &e tiow 

ACK APK^ ^£ imprefling and. a charge of crimpage was referred 



^9wt* ^^ *^ Regiftrar and merchants, to report if there 
was any cuftom in the merchant fervice under wfaicb 
fuch a charge was ufually paid as a part of wage8.3 
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Ship loft by th« 
tugUgtnst of the 
pnse maftefi^i* 
Freight not 
limited to the 
proceeds of the 
cargo fared, 
decreed iu toCo 
againft the 
ciptoi* 
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HThis was a queftion refpe^Ung the frdght of a ili^ 
ioft by the negligence of the prize mafter. (voL je 
p» 1^9.) On the former hearing the flup had be«9 
decreed to be reftored in value, with freight to be a 
chaige on the cargo, which wa& ukimitdy coodemned 
for want of' further proof. The freight was re^ 
ported by the Ri^iftrar and Merchants at the fum of 
loocA The proceeds of that part of the cargo which 
had been faved, amounted only to 600L 

On a mofim now made far an attachment agim/i tie 
Captor to pay the balance^ the King*s Advocate con^ 
tended ^^TlM no more freight was due than the value 
of the goods faved ; that fretglM: had been decreed 
to be a chaige on the cargOy and could not be de- 
manded ag^nft the captor, beyond the amount of 
the proceeds of the cargo, on which it was thus made 
a lien. The capture was juftified by the condemna- 
tion of the cargo wfaidi had taken place »-^The voyage 
was from the colony of the enemy, with the pro^ 
perty of die enemy ob board. It was irconunerc^ 
therefore, noc enti|rdy ianocent on A^ part of rile 
ihip. It became the duty of Captam lidiot ti^tltef 

2v ...in 
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io the flitp. Under fuch circumftances it would be The 
a great hardfliip, if this additional lofs was to be thrown ^'^ Mo«k. 
upon him. The lofs happened without blame on ^^^i^^^^* 
the part of Captain Talbot j and was to be taken as a 
common misfortune, of which the feveral parties mu(t 
bear their own fhare. 

On the other ^de J Swabey and Robinfon. -—This quef* 
tion b to be coniidered, without reference to indU 
^idualSf — as between the Claimant^ and the Belligerent 
State. Whilft the Maritime States of Europe continued 
tX) retain for the public. ufe the whole intereft in 
prize, cafes of bardjhip could never occur ; becaufe 
the whole fund of prize taken coUedively, would 
compofe a current account of profit and lofs, out 
of which any particular damage might be repaired (a\ 
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(«s) The maridme States of Europe feem to have adopted tUt 
poll cj nearly about the fame time. By fto ediA of 6th Jum 
170 2% the States of Holland gave the whole intereft in prize 
tojp»W94l« captors, who had fitted out privateers at their owa 
expcBce* They alfo gave to (hips of war the whole of thd 
€mmy*4 ihips of war taken in fight » and as we may fuppofe 
the whole of all other prize ; fince^ F'oct fays, ** Conftat itaqac 
i* penes nos quicquid 10 mart captum eft^ occupantium effe*** 
P'oet de Jure MiRtaru (B.5.) In Prance the whole intereft 
feems to have been given, always, or very early, to privateers, 
Valin Traite des Prifes, p. 4. Till the ordinance of September 3> 
1692, ihips of war took no ihare of prir.e* That ordinance allowed 
them a tenth. The ordinance of 1748, increafed this proportion 
to a third, ib. p. 13. The ordinance of 1778, gave them all (hips of 
war and aU cargoes thai might be on board fuch (hips, and two-thirds 
of merchant (hips and cargoes. New Code de Prijes, voL i . p. 249. 
It feq* The oidinance of 7th OEtoher 1795, gave the whole, ibid^ 
Y. 2. 157. In England the whole intereft was firft given up to tho 
CKpton, 6 Annt A^. D. 1 708, ColUa. Marit* ps|gc 1 86* In Swedem 
t^e whole prize was given to privateers by the ordinance of lyijt 
ibid. p. 175. 

V a Since 
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The Since the intereft in prize has been transferred to cap* 
torsy with all the refponfibility attachii^ on their owa 
^ rfol^' ads, great individual hardfliips may arife ; but they are 
hardfliips with which the neutral claimant has no 
concern. If the juftice of his claim is eftabliflied, be is 
entitled to bis entire indemnity. The fituarion of the 
private captor is, therefore, to be put out of view* 
As between the claimant and the State^ the Court 
has, repeatedly held that the mere carrying of enemies 
property is not, in itfelf, by the law of this country^ 
fubjed to any penalty. Freight is due to the neutral 
flup> as a lien on the cargo — The captor takes cum 
mere : This is, indeed, not denied ; but it is argued^ 
that, becaufe freight is a lien on the cargo^ it neceffarily 
follows in all refpeds the iate of the cargo, and is 
not due but in proportion to the value of the 
goods adually delivered; and therefore that, in 
this inflance, the demand is to be confined to the 
amount of the cargo faved. Freight may not be de- 
tnandable, where there is no arrival and no delivery ^ 
at the fame time it is to be remembered that cafes ipay 
occur, in which the whole freight fhall be due on goods 
that have once arrived, although they may not be fuf- 
ficient to anfwer the demand (a). Here, however, there 
is no queftion as to the fufEciency of the cargo ; the 
a£t of capture is to be taken as the delivery of the 
tirhole cargo, and if the goods were then fufEdent for 
the demand, the captor cannot exonerate 'tumfelf by 



• ( a) Can/olatOf cap .119 . — Qualunque mercante che hana caricate 
delle merchanziey fi guinco al luogo deftinato, quelle non talefTeiO 
il prezzo del nolo, h aientedimeno tenuto a pagarlo^ nebafU, 
cha egli lo paghi perle buone merci folamente, ma dee pagarlo 
aDche per le cattive i— ExplicatxoD, of Mr. Ca/a Regis. 

fubfequent 
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fttbfequent accidents, which may have arifen from the The 
culpable afts of his agents. The freight, in fuch a cafe, •■r>^ 

is to be taken as part of the veffel, aad as a vefted in- ^"IgJI^* 
tereft, for which compen&tion is due, as much as for 
die fliip. 

Judgment. 
Sir fF. Scott. <— In an unfortunate cafe like the jH-e- 
fent, the Court would certainly be difpofed to give 
the captor all pof&ble relief; but I need not add, that 
no relief is fojfihle^ which cannot be given confidently 
with the juftice due to the claimant. The demand of 
freight is, I apprehend, an abfolute demand, in cafes 
where the fliip is pronounced to be innocently em- 
ployed. This vefiel was captured coming from an 
enemy^s port, under a fufpicion of having on board 
the property of the enemy — a cargo, neverthelefs 
which flie had a perfed right to carry, provided it 
was not attended with any circumftances of ill faith, 
or unneutral condud:. No imputation of fraud, or 
improper condud, has been thrown upon her. On 
the other fide it is to be obferved, that the feizure was 
perfe&ly juftifiable — the fliip was fent in, under very 
proper orders from Captain Talbot; but, unfortunately, 
his orders were very improperly executed by the perfon 
to whom they were given. 

On the principle of law, however, I am of opinion 
that the freight muft be taken, as having become as 
much the property of the neutral claimant, as the fliip 
itfelf. The captor took cum onere: If the lofs ha4 hap- 
pened by accident oi^ly in bringing in, thq qaptQ^i having 
made a juftifiable feizure, would not have been liable 
to any reftitution, either for the freight, or for the. 
flup } but the Court has already pronounced this lofs . 
&ot to have arifen from any cafual misfortune. The 

Y 3 freight 
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be was bound to anfwer equally for both. The captor 
"^oa!^' has, by tal^uig poffeilioii of the whole cargo, dq>rived 
the claimaixt of the fund to which his fecurity was 
fixed. He was bound to bring in that cargo- fubjeA 
to the demand for freight. He was juft as anfwerable 
for the freight of the voyage, as for the fhip which 
was to earn it, or which was rather to be confidered a$ 
having already earned it. In the room of this fundt 
the captor has fubfUtuted his own perfonal refponfi« 
bility ; for the lofs accrues by the fault of his agent ; 
I fee no diftinfUon under which I can pronounce that 
the claimant is not as much entitled to the fraght, 99 
to the veffeU 

With refped to the attachment, that is prayed agsunlfc 
Captain Talbot^ as long as a hope is held out that the 
affiftance of Government may be obtained in aid of tht 
a&ual captor, it will be better to let this matto" ftand 
over ; there muft undoubtedly be a time when this for* 
bearance muft terminate, whatever the confequraces 
may be; but, at prefent, I will content myfislf^ by 
pronouncing, that the whole freight is due, in va}«M^ 
from the captor (a). 



April zft» 

1803. 
cwm tlSr THE ODIN, Hals Mafter. 

part of a letter of 

^mT^Jh^ "° npHis was a queftbn refpedting a claim of jomt 
boat being io -*• capturc, iutcrpofcd on the part of the Royal 
ture,whiiftk^ Admiral to fliare in this prize, condemned, fupra, 

was effe^ed by ' 

the boat of a 



ihi> of war,iiot (a) On a fttbfequeot day, it wat ftated to the Coart, that di« 

OMftl^aiw af. K^ioM had been given by Government for the payment of the 

fiftance by boats amount of thii reftitotion, io aid of the captor* 

boiir far admif- a j... 

Able. Adm. 
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Jbbn. Rep. t. i. p. a48« The prefeat queftion arofe 1^ 

on an allegation given in on the part of the R9y4ii —— -r 

AdmiraU letting forth the fads of the cafe, which it ^iL^ 
is unneceflary to fpecify in this plape, as they are 
fufficiently adverted to in the judgment. 

On the part of the adual Captor ^ the King*s Advocate 
objeSled — That fome of the preceding articles were 
irrelevant; moreover, that the whole fubfbmc^ of 
the allegation was infufficient to ef^ablifh a title to 
fhare m joint capture. That the (hip n<rt being in 
fight, the mere prefence of a boat could not even in S| 
cafe of adlual affiftance, give the whole fliip^s crew ^ 
right to fhare in the proportion of their number.—* 
That this was only a claim of c<mjiru£live affiftance, 
which wouldnot entitle ^privateer herfelfxo Ihare with a 
King^s fhip, on the bare plea of being in fight only, much 
Ws to found a claim on the mere prefence of her boat. 

. On the other Jidey Laurence and Swabey. — On the 
hOas ftated in the allegation a queftion of law is raifed^ 
•whether the prefence of a boat is fufficient to eftabliih 
aa intereft in joint capture. But it is to be re- 
membered, that the whole tranfadion was the tranf- 
a&ion of boats ; . and in a part of the world, where, 
owing to the variable ftate of the winds, it is expe- 
dient to make almoft all attempts of the kind by 
means of boats, left the fhip, which is the objed of 
capture, ihould have an opportunity of getting away. 
Under thefe circumftances, the cafe of two boats », 
.in all refpe&s, parallel to the cafe of two (hips ; and 
there feems to be no reafon why the fame principle 
ihould not be applied. In the Chinfurah capture, 
boats borrowed from fhips were allowed to eftabliih 
a right for the ibips to which they belonged^ 

Y 4 Court. 
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Tht Court. — In that cafe, the aAual capture was made 

^°'^' by the boats. 

^ito/.** Laurence. — It was fo determined in this Court; 
but in the Court of Appeal, Lord Camden in de- 
livering judgment, exprefsly ftated the troops to be 
the adaal captors. 

[Court. — The real truth was, that the boat's crew 
firft took poffefEon, and were afterwards turned out 
of pk)ffeffion by the troops.] 

With refpeft to the log-book, it was contended, 
that it was to be confidered as a public inftrument, and 
as evidence admiilible, leaving it open to the parties to 
difcufs the degree of credit that was due to it. 

Judgment. 
Sir W. Scott. — This queltion arifes on the adiniifion 
of an allegation, given on the part of the Rcyal 
Admiral^ being a private (hip of war, an Eq/l India 
fliip duly commiflioned by letter of marque, claiming 
to fliare in the capture of the 0(Un. The preceding 
articles of the allegation ftate " the force of the Royal 
** Admiral ; and that before flie left India^ Captain 
*^ Fellowes had received information of fev^ral fhips 
** that were fufpefted to be engaged in an illegal 
** trade with the Dutch fettlement of Batavia. That 
** on his arrival at the Cape of Good Hope Sh: Hugh 
^^ Chrijiian informed him that he had received direc- 
*• tions from the Government in India to flop feveral 
^^ enumerated fhips, and among them the Nancy^ the 
** Rendjborgy and the Odin; that he. Sir Hugh 
"*' Chrijiian^ had difpatched a frigate to cruize for 
<* them off St. Helena^ and advifed Captain JR?A 
^\ lowes^ if he fell in with them to detain them \ that 
*^ on his arrival at St. Helena^ Captain fellowes com- 

** municated 
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** tnunicated this intelligence to Governor Brooke^ who, T!» 
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** though apprized generally of fome (hips that he was 
** advifed to flop, had not received any information '/goj. * 
*' refpefting the Odin.** — The allegation then goes on 
to ftate, ** that meafures of co-operation were agreed 
on between Governor Brooke and Captain Fellowesj and 
that a private (ignal was concerted between them; 
that on the arrival of Captain Tod at St. Helena^ 
Captain Fellowes communicated the information to him, 
and that Captain Tod agreed, that the Royal Admiral 
fliould co-operate." The correfpondence is then plead* 
ed between the Governor and Captain Tod, in which 
the Governor informed him of the co-operation that 
had been before concerted with Captain Brine^ under 
the orders of Sir Hugh Chrijlian^ and alked whether 
it^ftemed expedient to Captain Tod that the fame con- 
joint meafures fhould be purfued? Captain Tarf's 
anfwer to this propofal is exhibited, and it feems to 
me that a good deal will depend on this letter, which 
is contended to be an agreement. 

Upon this agreement I muft obferve that it can be 
pleaded only as evidence of the fubfequent co-opera- 
tion^ for the Admiralty Court does not enforce mere 
agreements directly* In the letter which Captain Tod 
ivrites, in anfwer to this propofal, he fays, ** I have to 
acquaint you, that although I have received no orders 
from Sir Hugh Chrijlian^ I have not the fmalleft ob- 
jection to co-operate in conjunction with you, in cafe 
any Jhips jhould arrive during my ftay, provided it 
meets with the Admiral's approbation. But whilll I 
am under his orders, he will have his fliare of all 
feizures made by me ; therefore, without bis confent^ 
I am make no agreement with reffeil to Jbaring prize^ 

money ^ 
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Ttm mmeyj as it affeds him equally asKinuch as it do^s me. 



« or the crew of the Trujiy under my command/' 
^^^ This letter^ as I conftrue it, muft be taken to refer 
only to fuch veffels as Jbould arrive in the barbow^ / 
it could fcarcely he fuppofed to extend to all captures, 
which Captain Tod might make, by fending out bis 
boats* Then what is the effed of this anfwer ? AU 
that Captain Tod fays is, that he had no objection, 
but that he had not the power of making any agree* 
inent, that fliould bind the Admiral and his crew : So 
that if the hOi bad been^ that the Odin bad adually 
^rriv^, and had been feized in harbour, this lettei* 
could not have been confidered as a conclufive ac* 
ceptance of the propofal fo made. If the Odin bad 
io arrived, the capture might have become a joint 
^pture, by virtue of adual affiitance and co^iperatioii, 
but not by virtue of any fpecific agreement contained 
in this letter. Having before exprefled my opinion (a) 

thai 

« 
* 

{a) On the queflion of intereft, in the capture (^ this veflel, a 
previous fuit had been agitated between the Admiralty* contending 
for a capture in port* and the officers and crew of the Trufiy^ con- 
tending for capture out of port, by a boat of the Trufiyy for their 
own ufe and benefit. In the the allcgatiop given in on the part of 
' the AdmiraHy» nearly the fame reprefentation of fads waa plead- 
ed, as that which was given in this ca&t ftati(ig '' the previoa# 
communication with the Governor of St* HcUfutt and the coo* 
fultation that was held by the Governor and Council in the pre- 
fencey and with the concurrence of Captain Todd^ &c.'' In the 
proof that was firil adduced oa this queition* it appeareda that ao 
officer of the Trufiy had, in fa&> boarded thi^ veffel* otft of the 
limits of the harbour of St* Helena $ but as it was contended, on 
the part of the Admiralty, that this a& of boarding was not done 
#fffW iopiendit but with the intention only of affordti^ affiftance 
topilot the vcfti inlo the harbouri it appoutdto tl^ GmMt, thi^ 

the 
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tbat the capture was made by the boat of the Trtifiy cut 
of the harbour, I muft add, that neither does the pro- 
po&l apply to fuch a cafe, nor is the acceptance^ on 
the part of Captain Tad^ to be ccmfidered as a 
conclufive agreement, abfolutely binding on the 
parties. 

ThQ 

the material fa^ reipediog the quo animo, the fWjilfMi, with which 
this a^ was doDe, had been altogether omitted in the allegationta 
and in the evidence^ exhibited on both fides. It was thought 
proper, therefore, that the conclufion of the caufe fhould be re« 
fpinded, for the purpoie of admitting fuch evidence on that fad, 
aa could be produced from the ofiicers of the Trufij% eicanmied under 
releafe. On a fubfequent day, an allegation was ofiered on the part 
ot the Trujly^ pleading, that on the 6th Augufi 1798, fix days 
prior to the determination of the Governor and Council of St* 
Hdena to fend the OMu to England, Captain Todd appointed cme 
of his officers to 11& as prize* matter for the purpofe of bringing 
this ytStl home, and had given inftruftions for the courfe (he 
was to fleer, and for putting her into the hands of the agents of 
the Tru/ly, The orders were likewife annexed, as exhibits, with 
an affidavit, ftating the circumilances under which this paper had 
not come to the knowledge of the parties before. In obje&ipn to 
ibis allegation it was argued, that the caufe had been refcindcd, 
only for the purpofe of examining witnefies, and that under that 
order, it was not competent for the captors to offer a new allegation. 
The Court obferved, that if the fad^ itfelf, fhould be deemed 
Biaterial, it was only a queftion of form. Whether it (hould be in^ 
tipoduced under the preceding order, or l>y way of petition, ftating 
the circumftances under which this evidence had lately come to tho 
knowledge of the parties, and praying, that an aQegation might- 
be admitted* As to the nature of the evidence now offered, the 
ptodudion of exhibits, af^er the conclufion of the caufe, was' a 
matter more favourably confidered in general pra&ice, than the 
produAion of fireih parole evidence ; inafmuch as it was a defcrip. 
tion of proof that couU not be fo eafily fabricated, or ac« 
commodated to the particular fituation, and ftate to which the 
caufe was kft« 
^ Owing 
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Th« The former part of this allegation is given with a view 

"*' of eftablilhing a previous concert, leading to a co-ope- 
^801** ration. In the latter part of the allegation it is ftated, 
that, on the morning when the news arrived. Captain 
Felhwes fent a meflage to Captain Tod^ informing him 
that he was ready for fea, and would obey any orders 
that he fhould give. A cutter was fent out, but 
before the cutter could come up with .the Odin^ a 
boat's crew from the Trujly had got poffeffion of the 
prize, and refufed to let the officer of the cutter come 
on board. It appears certainly to have been the in- 
tention of the Governor, and of the Royal Admiral^ 
to give all affiftance in their power. But fomething 
more is neceffary to be eftabliflied : It muft be fliewn^ 
that fome affiftance was effedually given, and in con- 
jundion with the a£tual captor, the Trujiy. As to 
any previous agreement, I have already determined. 



Owing to the unfortunate accident by which Captain 
(«)BWDupia 'tod {a) was loft in the Mediterranean^ a reafonable ground 
theQ««mCAar-J ^^^^ \^y^ f^^ fuppofing that the parties who had to manage 

M^Uterranean^ the fuxty might not be fo immediately in poflefiion of all the 
Marih x8oo. evidence that might be neceflary to fupport their claim. As the 

Court itfelf had directed the caufe to be opened, for the 
purpofe of doing fubftantial juftice, it was highly proper that 
any important information that could be given on the material 
pointy which bad been equally overlooked by both partiesy (hould 
be received. The orders were therefore admitted to be pleaded f 
They being proved^ together with the other evidence, uader re-; 
leafe, as to the quo animo, this proof was admitted to be fufficient. 
by the Counfel for the Admiralty : and the Court pronounced the 
capture to be made by the boat of the Trufly^ out of the har^ 
bour of Bu HtltM ; tod coDfeqiieutly the didm di the Admiially 
. was rcjefted, 

- that 
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that no fuch agreement is proved on the part of the ^^ 
claimant in joint capture ; when the officers of the - 
cutter came up, the crew of the Trufifi boat refufed igpiT* 
to admit them ; as far therefore, as the intention of 
the Trujiy is material, there is not only no proof of 
agreement, but on the contrary, there is proof of a 
difinclinatbn on the part of the Trufty^ to admit the 
private fliip of war to ad in conjun£tion» and under 
aflbciation with them. 

Then no effedual affiftance having been fliewn, and 
the difinclination of the Trufiy having been proved^ 
the whole cafe is reduced to the queftion of law. 
Whether in the cafe of a private fhip of war, and a 
King's Ihip lying in harbour, and fendmg out their 
boats to make a capture, the boat of the private flup 
of war fo fent out» but not coming up at the time of 
capture, can found a title to fhare in the capture made 
by the boat of the King'^s (hip, on the mere principle 
rf being injighi > Iknow of no cafe that would fuftain 
fuch a claim. The principle of conftru£tive affiftance 
has been altogether thought to have been carried fome* 
what far; and the later inclination of Courts of Juftice 
has been, rather to reftrain than extend the rule. 
Between private fhips of war and King's fliips, the 
rule of law has always been held more Jiri6lly^ and 
it has not been the do£hrine of the Admiralty to raife 
conftrudive affiftance fo eafily between them, as be- 
tween King's (hips. If the competition had been be- 
tween two King's Ihips, it would, in my opinion, be 
highly queftionable, whether a boat, fo fent out, could 
fupport a title to fliare, on the mere principle of being 
inftght. 

There 
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Tto Tiicre k, I thi^^ a very iblid ground of dtfHnfBoli 

" between the claims of a boat, in the different cafes of 

^I^IJI^ an adual and a conftrudive capture* Where a boat 
a&ually takes, the fliip to which it belongs has done 
by means of this boat, all that it could have done by 
the dired ufe (^ its own force. In the cafe of mere 
conftruSive capture, the conftruSion which is laid upon 
the fuppofed indmidation of the enemy, and the te« 
couragement of the friend, from zjhip of war beiiog 
Jeen^ or within Jigbi of a capture, applies very weakly 
to the cafe of a boat — an obje£t that attrads littte 
nodce upon the water, and whofe chara&er, even if 
difcemed by either of the other parties, may be totally 
unknown to both. -~ More unreafonable ftill would 
this be upon aftual captors, if the canjlruilwe co« 
operadon of fuch an obje£t would give an intereft 
to tie entire Jhip to which it belonged. Where ^Jbip 
is in fight, flie is conceived to co-operate in the pro- 
pordon of her force: But what room is there for 
fuch a prefumption where the co-operates only by the 
force of her boat ? 

I am not in poflei&on of any cafe, in which a boat^ 
without any a&ual affiftance, or jMrevious concert, has 
been held, frtm being injigbt only, to be endtled td 
fliare a$ a joint captor, even to the extent of the per« 
Ibns adually compofing the boat's crew ; much lels» 
to eflablifli a chum of joint capture for the whole 
fiiip to which the boat'belongs. I have not been able 
to fijid any precedent to that effed } nor has any been 
produced by the Counfel, in confequence of the 
enquiry which I direded to be made. Extremely 
different in principle is fuch a cafe, from the cafe of 

two 
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two (haps, on the grounds which I have sdready ^^ 
dated. ■- 

I am of opinion both on principle and authority^ '^s^^ 
that where no antecedent agreement is proved to 
have taken place^ a veffel lying in harbour can- 
not be entitled to fhare in a capture made out of 
the harbour, by the circumilance of her boat 
b^ng meriljf in fight. I have already expreffed my 
opinion that this was a c^ture made out of die harbour 
qli St^ Helena. I am, therefore, difpofed to rejeft 
tbi^ allegation (tf), in the firft inftance, as one that 
caqnot benefit the parties, if it is adnutted to go ta 
piDof. It is a cafe, however, very proper to be to^ughl 
befojce Ae Court, and one in which I think the partice 
may juftly be allowed their expences* 

(«) In the cafe of the Nancy f Knudfin{a), this fame queftlon M Lords, 
wtt hnmght to the dccifion of the Lords of Appeal^ ia an '^^^ ^^S- 
allegatioD offmd on the part of the Royal Jiimral^ ftadng 
nearly the fame fa^ as are fet forth in the preceding recital— 
but concluding with an averment of rather a ftronger cafe^— that 
the boat's crew of the Royal Admiral came up very/oou after the 
boat of theFn^jy and were admitted on hard tie Nancy 9 and did 
nduaHy vender alBftance by navigating the fhip into port, and 
bringing her to an anchor in the harbour of St. Helena; an^ 
farther that the refpeftive (hips the Royal Admiral and the Trufy 
were lying at anchor at St, Helena^ and were vfUbinJight and/sen by 
the officers and crew of the Nancy 9 at the time of the capture. -» 
The Coart of Appeal rtyeatdtbt alUgathmf at not foflkient b fair 
fb iupiioit the dnnand. 
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4»f »7th, THE JULIANA, Carstens Matter. 

1803. ' 



Colonial tfide— HPHis w^ z cafc of a Datiifh (hip, taken on a toyagc 
to sl^i/ blt^* f^^"^ B^^rdeaux to Senegal. The fhip had gone" 
be conisdcred froHi Hamburgh to BourdeauXj where Ae chief part 
cipieofthe of the former cargo had been delivered, and a fuper- 
DefcriptSnS" cargo had been taken on board, with the bulk of the 
Slto^OTtt'ltf*'* prefent cargo, under inftruftions to proceed to •* th^ 
Senegal, G^rte, coaft and Senegal^** and to obtain, if pof&ble, a re- 






turned cargo of gum. 

The ihip had failed to Corunna^ and was fronk thence 
going, at the time of the capture, to Senegal. 

The part of the cargo put on board at Hambmr^i 
W ^ ^^™' , was reftored under the authority of the ImmanueJ(a}. - 

The queftion that arofe in this cafe was, Whetheif; 
Senegal V/2LS to be confidered as a colony, or fettle- 
ment of France^ in fuch a manner as to bring this 
cafe under the principle applied to the colonial trade of 
the enemy, by which^ property taken in trade between 
the mother country and the colony, is held liable to 
coniifcation. On a former day, it had been co&« 
tended, that^ the trade of Senegal did not fland oa tljfh 
ordinary fpoting of the colonial trade; /that FMncf])9(^, 
never exercifed an exclufive trade to Senegal^ but that 
foreign merchants had been admitted to trade there, 
generally, in all articles, except gum j tHiat this vefiel 
was going as a general trader only, with a diredioa 
,. . to 



■* s 



HIGH COURT OF ADMIRALTY. p^ 

Co tSfit tP^ttu if it could be obtained, bnt without Mr ^^^ . 

fucb abfolute mjunoioiiSy as made a return of gum a ..< ^ 

necefbry confequence of the prefent Toyage. Some "^',^$^5^** 
affidavits were thenpffered^ ftati^ginftances of American 
flnpe that had traded to Senegal in 1783, 1787, and 
t;88. 

On the other fide^ the Kin^s Advocate relied on 
the cafe of the Worcejier (a\ in which, an American ^"^/^^^^^ 
(hip taken, with a cargo of gum, on a Toyage from 
Senegal to France^ was condemned — the claimant 
having fiuled to comply with the order of the Court, 
that had been made upon him, *^ to ihew thai it was 
a trade ordinarily open to fordgneifs, and not arifing 
out of the ftate of war." 

The Court declined to conclude this cafe, and thefe 
cbSmants, by the inability of the former parties, to 
produce fuch proof ; and gave leave to the claimants, 
and idfo to the captors, to produce information, as to 
At ftate of the trade of Senegal prior to the war. 

Oft thb day, the Opinions of certain French lawyers 
xtett iMroduced on the part of the captors. 

Ar the captors f the Kit^t Adhocate and Swabey. -^ 
The queffioH in this cafe is. Whether the^ claimant can 
maintain his right to carry on this commerce, as a 
neutral trade ? Cerdficates (&) have been exhibited. 



^^t0tmmmi^mm\ i ■ ti 



(h) fU Mr. MoomMjeWt Dfatfior of tlis ^rnepi Qcm'^'j at 
An ftfiad of Qvteiy frooi 1^89 to l^^ 1 and of Mr. FilUtdff 
Diisaor of the Semgal Companyi fftan 1787 to rTja 

▼OL. iv« z ftatingt 



330 CASES DETERMINED IN THE 

The ftating, that foreigners were allowed to fell thdr 
cargoes at Senegal^ without prejudice to the Senegd 



^Iz^zf^ Company J and that, during the war, neutral 
(hips have been permitted to ex^rt gum (a) ; but 
whether this has taken place, as a relaxation, arifing 
out of -the preflure of war, or as the ordinary courfe 
of their trade, is not explicitly dated. The refiilt 
that is to be extraded from the printed ordinances of 
Franc€y is to this effed : *' By a decree, i ft January 
1784. — The peculiar privileges and monopoly of the 
(*)^'»'*« -^p- gum trade were granted to a particular Company (b\ 

denominated the Guinea Company. At this period, 
it cannot be fuggefted, that foreigners were permitted 

. to engage in the gum trade. Even as to other trade, 
it is rather to be collefted, that all trade to Senegal 
was confined to the ihips of French fubjeds, and that 

^ the fettlement of Senegal ftood, in all refpeds, on a 
fimilar footing with that of Goree^ which is ex« 
prefsly termed " the colony of Goree.^^ 

The next ordinance which applied to this trade» 
was that of 23d January 1791, when, under the 
prevalence of the new dodrine of Equality, the 
monopoly of the former Company was deftroyed, and 
the gum trade was declared ^^ to be laid open to all 
the French/* If the benefit of this decree could 
be fuppofed to have extended to fcM'eigners, as well as 
to French fubje&s, there could have been no need of 



(a) Certificate of Mr, Maree^ ftating« that previous to the laft 
war, and during his refidence at Senegal and Gwee^ from the yea 
1781 until 17989 neutral ihips have been permitted to fell their 
cargoes at Senegal^ and alfo to export guffl^ and other produce of 
the countr^i to neutral ports* 
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any frefh ordinance in their favour* The fubfequent The 
introdudion of fuch an order, ihews dearly, that the ^° "''''''' 
former extention of 1701 was ftill reftrained to French ^f"i *7th, 
fubjedi only 9 and did not embrace the mips of foreign 
merchants. The fubfequent decrees pafled in the fol* 
lowing order : --T On the 26th of March 1793, it was 
declared expedient to admit foreigners to the colonies- 
of the W0 Indies^ to trade in certain proportions, 
and under certain limitations, allowing them to export 
produce in return for articles of provifions ; and this 
relaxation was exprefsly introduced for the relief (tf) of (^) Y'^^^ ^p 
the ifiands of the We^ Indies. But it feems that this 
ordinance did not include the colony or fettlement of 
Senegal; for on the apth of March 1793, three 
days after the pafling of the former edi&, another 
ordinance iflued, allowing fhips of the United States of 
AmericUy and of other neutral countries (b\ ** to trade W 7'^* ^p- 
tv Senegal for gum^ provided they were fitted out in 
French ports and for French merchants^ and under a 
recogniTUince to return to a French port.*^ Before this 
decree, foreign (hips could not trade at all in gum ; 
and under this decree they were not admitted, excepf 
under an aflurance, that the property engaged in that 
trade, belonged to fubje£ts of France. 

What is the aflertion in the prefent claim ? — ^^ that 
the cargOj going in this courfe of trade from a port 
of France to Senegal^ is neverthelefs the property 
of the neutral claimant. On this pomt, it might be 
fufEcient to contend, that it is not competent for 
the neutral merchant to avow, that he is violating the 
law of France^ which requires all fuch trade to be 
carried on for the account of French merchants only^ 
and therefore that this cargo is to be taken as the 
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lo^NA. P'op^'ty *^' *^ enemy* But if the fiift were other- 

:-^ wi£$~>if under the pvefliire of the war it vas found 

^803^ neceffiuy to extend iimher this relaxatioQ, and to ' 
aiiow» for the relief of the Sem^al tride, that neuool 
.merdants m^bi trade thither on their own aooMMit^ 
fttch a permiffion will not avail in the Courts of the 
other Belligerent: Neither will it be poffiUe to Ht 
tingoifli this trade, fo alkwed, from other tiade» 
which neutral merchants have beco, bf the Govern* 
ment of France^ permitled to exercife to die other 
aAoniu of France ; but which hss, nevertheleft, been 
deemed illsgai in the Courts of tfas Country. 

On this evidmoe^ it is to tie infaned, Aat Simsgd 

cftood on the fiune footing as the other col<Hiies ef 

Frmui ; this conclufiod is. ftill fiurther confirmed by the 

decree whidi has paflied fince the tfrmimmon of hot- 

tUities, by which it is dechred, (a5th Erinmn^ lolh 

(«) Vide Ap. year, 1 5 A December 1 801 ), (a) *^ that Frewb Qups only 

^^"^ fhall be allowed to trade in all parts of the Free^b 

Colony of Senegal^* reftoring dierdiy this particular 
branch of their colonial commerce, to the ftate of 
their other colonies. -^ So ftands the matter of fifuft^ as 
for as it can be tried by the exprefs regulations of the 
puUic edids of France^ But we have brought in the 
opinion of Fhncb lawyers on this fubjefik, whs^ un- 
fortunately for us, are die iame perfons to wham libe 
clai m a nt had ajyKed befare, asid whofe ofAiioa afycgrs 
to be drawn up under a very ikoxig bias in fovour of 
the claimant's cafe. 

As. far as that opinion can be faid to give a juft re^ 
prefentation of the law of France^ it ftates the decrees 
before noticed. It admits the prohibiticai, tet feems 
to reft much on this drcumftance— diat there was m 

penaHj 
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penalty annexed to it, and that property employed in 'TIm 

contravendon to that ordinance, would not have beep _: — — ^ 

fubjea to confifcarion. This will not aflFed the quet "^^JS** 

don of legality^ on which akme we are at prefent 

concerned* —* On other topics, introduced into that 

opinion, it will not perhaps be neceflary to adrert ; 

it may be enough to fay generally, that the traun cS ^ 

argument indulged in that opkiion is either foreign 

to the queftion propofed, or exceeds the proper bounds 

of an opinion, and * affumes the province of the 

Court. 

From what has already been dated, it will fuf* 
iiciently appeal", that foreigners were not originafly 
admitted, in any degree, to the gum trade of &ii<{tf/ .* 
Aat when they were admitted in i793> it was only 
under partial reftridion^, which are in direfi oppofitidn 
to the prefent claim ; and thbty if^ any ikrther relaxa- 
tions have been, in pdint of fa&, extended to neutral 
merchants, they are only fiich as have arifen out of 
the pi«flure of the war, aikd willnot have the eflfed 
of eftablifliing the legality of fuch a trade. 

• 

On the ciberjidi^ Lamrtnee and Sewell. ---•The quef- 
tion of property in this cafe is to be ccmlidered as 
totally clofi^l : On the former hearing it was a!rgued 
againft us on this point, that^the French never fuffered 
any fc^'eign Ihips to go to SenegaL Certificates have 
been produced from Mr* Blancbard (a) and from other 

gentlemen. 
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(tf)The certificate of Mr. BlanciarJ, <?oTernor of Senegal from 
1787 to 1801 » ftsted, *< That from the firft year of the Republic, 
17931 circttnitaiioefl dd oUtge him to depart from the decrees of 

\ % I , the 
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gentlemen, ftating what the courfe of trade at Senegal 
has been. Theonly que'ftion that now remains to be 
agitated is, whether the trade to Senegal was fo exdu- 
fivtly held by France for her own fubjefts, as to make 
it illegal for neutral merchants to trade thither in time 
of war. The decrees, to which the captors have 
adverted, were before noticed ; but the Court thought, 
that it was left equivocal whether the monopoly 
might not be fuch as is held by our Ea^ Jndw Com* 
pany, a monopoly againft fubjefls only, but not ex- 
cluding foreigners from reforting thither for the pur* 
pofe o/ general trade. It now appears, on the 
authority 'of French lawyers, whofe opituons have 
been brought in by the captor, that this was the cafe ; 
That the refltidion was conBned to gum alone, and 
that Grangers. were allowed to trade to theiilatul of 
Senegal in every article bat gum. 

The voyage in this inftance began at Hamburgh^ and 
was deftined to Carunna and Senegal, with orders to 
the fupercargo ** to touch at Senegal, and if ]k>u find 
that you can trade to advantage, to get gum, ivory, 
wood, &c." defcribiog it evidently as a trading voyage, 
which might not have taken a fingle article from 
Senegal, but might have been dire^Iy generally to the 



thr 2tith and 19th of Marih 1793. which excluded from Stntfl 
all neutral (hipi not Atted out from a Fruuh port : That aa loag 
Bi the war continued they were admitted to txade at the iQand (^ 
Si. Louii only, without being allowed to come up the river : Ttut 
thii meafure waa approved by the Mioifler of the Marine, fince 
it wa« indifpenHbly neceflary for the viAualling the- colony of 
Semgal, where the maftert of neutial (hipts eutered into an agice- 
meat to make their return to fome neutral port." 

adjacent 
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adjactot-coaft^ where, as it is explained in the certifi- Tb^ 
cate of Mr. Bkncbardj foreigners might come and ^ > 
carry on their traffic. Even as to the partitular article ^^^11^' 
of gum, it does' not appear that the Company might 
Bot have dil^ofed of it to foreigners, as our Eaji India 
Company difpofe of opium and other articles in the 
ports of India. The exclufi ve privilege of the Company, 
which was granted to them in lieu of the ilave trade, 
was to trade up the river Senegal^ where there is a 
£at£lory eftablifhed ; but it does not appear that they 
ever attempted to engrofs the whole trade in thofe 
parts or that there ever was a time, when foreign 
veflels might not refort to that market for the purpofes 
6t general trade. It is ftated by mafters of different 
countries, and particularly Mr. M^Iver(a)^ the mafter 
of an Engli^ fliip, that he put in there in the year 
1789, and faw merchant ihips of different nations, 
Danes and Americans j from which he concluded that 
be nugbt^ have been permitted to trade /i^^^, though it 
did not app^ur that he had occafion to make the expe* 
riment. 



{a) Tte affidavit of Mr. M^lver ftated, " that he performed 
a voyage from London to the coaft in 17^9 ; that he put into the 
French fettlemeot of Goree for refrefhrnentB, and found there a 
Dtmjb ytSk\ and two or three Anieriean veflels, trading with the 
French inhabitants of that fettlement ; that he is perfuaded he 
Yfiight have been permitted to trade there in like manner ; that he 
always underftood that the French fettlement s of Senegal 2L\id Goree 
have ever been free and open ports to all nations ; that foreigners 
httfe never at any time been exclude thereform ; that the French 
have eftablkhed no other monopoly at Senegal than merely an ex. 
clufive right to trade with the natitcs up the river at Senegal j but 
that the fettlement of ^^nr^a/itfelf has ever been perfedly free and 
open to all oaUons foir the purpofes of trade." 

z 4 Judgment, 
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XOtlANA. 



JUBOMfiMT. 

^^^oV."^' BkW.S^oiU^Tlds cafe }m t!9^C0 ^ome |^fi9?» 
tke Court, (or the purpofe «£ aflSMrdmg iiifonMifiOPl 
as to the nature of this trade, which mul^ J . thiiikt 
be coafidered as a trade from a French port to SirmyiA 
Qocwithftanding tl^t part of th# inftruSJoos jp the 
fuptrcargo, wl^ch held out 9 penpffliPii.to gci (o otbfV 
parts of the coaft. All the cleavan^^s ar^ ixia4^ <|HI 
for Senegal f and th^ fupercargo fays in his evidangsi 
^< that he was to difpofe of his cargo at Sen^af^'^ ;r 

The queftion to which the cafe feem^la be lydinsfid 
was, whether Sen^ulifu to be confidei^oo tb^fgolr 
ing of the fettleinentB of France in the Old Wpi^ 
And on this point it was necefllary that infgmMpM 
fliould be obtained; that the Gour^ might feeiiofft.% 
the principle which has beei) appli^ to^ the.^oloniri 
fettlements of the Weft Indies^ bot^ in t^ii^ Cpiir( OT(Ji 
in the Superior Court, swould juftljr 2||tacit^v^:{h* 

It now appears^ that fmce the peace there^ jjasi ^gst 
M Vide Ap. -fed an ordinance of aiffolute exclufion, (a) agaix)j[i^;i9y 
P^"'* foreign ihip^ and that the monopoly ^tbe wbok, Irade 

to ^enegalt has h^en eftabli^xed in favo(ir oX Frf^A 
Aips, as fUri£Uy ^s^ in the tiade with the fettlemwH 
of the New Wwld, This ch'cumftance, though «et 
/ conclufive, as to what was the ftate of that fettlement 

k^Qpc the war, dp^ in io^^ m^i^jf^ :fumi(h a p)9* 
fumption* at .leaft, chat ^ latfu; ^fggu]juiqa if :but % 
recurrence to the former fyftem* There was, -howw 

ever, fome room to doubt, whethar the trade was to . 
* • . ... 

be conildered as of the nature of our trade to our J?^ - 
India pqiTsflionsi which admits all fore^ers and ex*> 
eludes only F^^i^ft^ fubje£ts not entitled to the privileges 
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fyftem of monopoly, ai^lied to Europtan colonies b 
lh^ W0i Imfyff in iHiich all foragner* are generally 
ijHteOi&kd. IJnier tbi» doubt thf Court expreffed t 
»iviQi thkt informaibn m^ht be obtiined from Fnnck 
hwyefSj aa fo what was the preetfe ftate of the trade. 

•Hie cafior^ here complied with that diredion of 
^Ae Court) and have very candidly exhibited an 
cfpiaiofi obtained by thefn> of which it will not bo 
• too lAuch to (ay, that it ccmtains fome very extra* 
vagant and hiflamed reafonbgs, hardly reconcile^ 
iMe 1^ the nature of the fun^ons, which a lawyv 
baa to perform, even as an Advocate in the caufei 
'tnuch iefi with the morb dignified office of certifying 
^ far&gm jurifilidions what is the precife kiw of the 
country on any particular fubje£l (^ )• The only quef^ 
lion ^at I wUfaed to have anfwered was, ^^ Whether 
It was hf law permitted to foreignei^ before the war, to 
tikde to Senegal ;'* The anfwer to thj» iimple quei^ 
cnotaina many iheets, in which it is only thrown in m* 
iiMMfyt and in the way of aigom«nt, that it is 4{^ 
m^0 *^ that grangers might be permitted to tiadn 
Ihdre.^^ The reft it entirely foreign to die purpofe; 
and though very candidly product by the capton» it 
appears to have been written in a fpirit not very juifc to* 
wwds them* The whole fubftanco of this opinion is 
confumed in ledures upon other points to f3» Brit^ 
Court of Admuralty, which thefe gentlemen had nei« 
tber anv riirht nor anv occafion to adminifter. 



.•»• 



(a) Am opiKiQft givep sSlh FruOkbt^ totk yMr, ua 

fignattties of Ptnieapv* 

Pastohet, 

BOQIIET* 
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The ^1 the evidence produced by the claimants confifts 

. ; — ^ of certificates of fome perfons, and thofe not on oath, 

^1803. ftating, " that foreign veffele' were allowed to go 
there ;'' but whether legally if at all, and if legally 
whether by fpecial permiflion, or under the- general 
fyfteni of the law applied to that colony, I am not 
informed. If the matter had refted here, I fhould 
have thought myfelf juftified in condemning, f6r 
default of that information which had been required. 
Surely the opinion given exhibits a very ftrange pic- 
ture of the ftate of jurifprudence in the country from 
which it comes. Suppofe a fimikur queftion had been 
propofed to Counfel of any defcriptionin this Coun« 
try, for the information of the French Court of Ad- 
miralty —• would it have been thought neceflary or 
decent to introduce fuch a train of pailionate expref- 
fions, and fuch a long chain of reafoning as is here 
contsuned ? On which, I cannot but obferve, that 
it is totally incorredt in principle, and not in the 
flighteft degree applicable to the queftion propofedT 
On this vievj^ of the cafe, I fhould have thought myfelf 
juflified in condemning. At the fame time when I (66 
this introduced by the captors themfelves, *^ that it is 
well known that foreigners were not excluded," I will 
not fhat out further information, if any Can be ob- 
tained, in the form of a fhort and plain anfwer to a 
plain queftion of fad. 

On a fubfequent day the opinion which had been 
obtained from French lawyers by the Claimant was 
brought in and read. 



King's 
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King's Advocate^ — This is an oinnion (a) fyora The 
two of the fame gentlemen, whofe opmion was ior 



troduced before ; the purport of it is, " that at all "^^^^j^' 
times foreign vefiels might refort to Senegal^ and trade 
there^ except in the article of gum, and that the re- 
laxation of the monopoly granted to the Guiana Com- 
pany (1791), neceifarily led to the communication 
of the gum trade to all foreigners/' But how is that 
confiftent with the ordinance, a9th March 1793, 
which exprefsly admits to an equal trade with French 
fliips, only fuch foreign ihips as were fitted out in 
French ports, for the account of French fubjefts^ and 
under a ftipulation to return to French ports. Even 
thefe gentlemen ftate, *^ thatjifice March 1793, there 
can have been no doubt that the liberty extended 
Xo the gum trade*' All that they ftate, however, is 
that foreign velTels might go to SenegaL But in this 
cafe, and in the Vrouw Cornelia^ which will immediately 
follow, .the fitting out had been in a port o'f France^ 
and in fuch cafes it feems to have been indifpenfibly 
required that the property fhould belong to French 
fubjed:& 

On the other Jide^ Laurence. -^ By this opinion the 
law feems to be afcertained to ftand on the footing 
that was before intimated, fimilar to the ftate of our 



[a) An opinion giyen 20th K^niofif nth year, ( ) under 
the fignatores of Simeon, 

FSRIGWOll/ 
.BCLLART* 
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The Eaft India tnde} bceaufe tf a trade is gewroBy allow- 
..!!!!LJ^ ed to thofe part8» with 4ie exceptioii of a tnoaopoly 
^^Oq^ in r^r/tf i» articles^ as in the £^» of ialtpttre or opiiin^ 
the circumftance cH having on board that excepted 
aiticle, either by fmugglmg or otherwife, viU not 
bring the cafe within the principle applied to the co- 
lonial trade of the Weft Indies^ which (lands on a 
general ezclufion. This difference was ftated by the 
Court on a former day^ and now the b& appears to 
be agteeablyto that diftindion, that fordgners were at 
all times allowed to trade to Senegal and Goree with 
the French fafbry, but they were not allowed to go 
up the river to trade with the natives. The gum trade 
was confined to the Company, whofe agents were not 
allowed to fell to foreigners ; but if fbey tranfgrefled 
their powers^ and a&ually did.fell^ foreigners were 
not expofed to any penalty for taking it on board ; 
though previous to the ordinance of March 17939 
H iouU not be imported by them into France.-^bi this 
tfew.the edi& of 1793 may be deemed an extenfion 

of the former law -^ and aUb, inafmuch as it allowed 

• • • . 

fonagners to go up the river, and purdhafe for them- 
felves* No objeOion lies, therefore, againft the ac- 
cmracy of the opinion on this head, that can in any 
annner affed die credit of the information that has 
been obtained. But what is the general queftion? 
It is this. Whether foreigners might go to Senegal 
for the general purpofes of trade ? If fo, even m the 
Weft India fettlements, the aft of fmugglmg on board 
certain articles, on which the reftridionis iUIl l^pt 
up by the Furent; State, - will not confUtiite a cafe to 
which the UMgality derived from the general colonifd 
principle can be applied ; as in fevend inftances be- 
fore 
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ibre die Court of Appeal, k has bem held^ refped^ The 

tng the inn^lu^ int^xifitioii of foreign merclcaits, p^^w^^ 

in the Span^ fettlanatts, in vi6Iatioa of the ediOa ^P^^^ 
ot Spain. 



Judgment. 
Sir VfT. Scott. — I have now to determine, whether 
the legality of the trade in which this ihip was en- 
gagedy IS afiFeded by any thing in the laws of France 
refpe£ting Senegal? As to the New World, the 
fyftem of all European countries is fo much the lame, 
as to afford a reafonable prefumption, that the trade 
to the colonies in the We^ Indies^ is ezclufiyely con- 
fined to the fubjeds of the parent ftate, unlds the 
contrary is (hewn. Certainly the prefumption is not 
fo ftrong "With refpe& to the fettlements of the Eq^ ; 
fince the trade to thofe countries has been eflabliflied 
on a d^erent principle, by which foreigners are per* 
mltted to trade in thofe parts. ^ The Court was w* 
xious, therefore, to feam what the fyftem c^ Prance 
had aduaOy been, with riefpe& to the trade of Sttne- 
gal. It has not obtained that information without 
confiderable dilficuhy. The refult of this enquiry 
now is, <^ that the general tradfe to Senegal was at ^I 
times open to foreign merchants ; that the monthly 
c^' gum, which had been eftablifhed in SiVour of a 
particular Company, was aboliflied pilous fd the 
war; and that the ecfid of Mar^5' 'i793V'^ppfiedi 
only to empower foreign veffels to inipknt gttm into 
the ports o^ France on certain concBtions^ ahd'to %- 
ITuire a difcharge in the portsof the Republie/' '*' ' 

The 
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•The The firft queftion to be confidered is, whether 

joLiAWA. jjjjg fljjp fjji jg ^Jthui that reftridion ; becaufe if it 

jifrUi^h, ihould appear that Ihe was going under this fpecial 
privilege, as being fitted out in a French port, and 
diftined to return to a French port, the ihip and cargo 
will be Kable to confifcation, as engaged in a courfe 
of trade exclufively French^ But this does not ap- 
pear to be a cafe, as far as our opportunities of en- 
quiry have reached, in which the cargo did belong to 
merchants in France^ or in which the trade was to 
be exclufively in gum. The inftrudions to the fuper- 
cargo were, to purchafe gum, " if it could be ob- 
tained.** There was no obligation to return to France; 
on the contrary, the charter-party binds the freighter 
** to return to Hamburgh J* Then taking the cafe to 
fland abflraded from any condition of returning to a 
port of France^ the Court has only to decide whether 
the trade to Senegal was before the war univerfally 
prohibited to foreign (hips, fo as to make the permif- 
fion of fuch a trade to arife clearly out of the ftate 
of war. From the refult of the evidence .taken to- 
gether, I am induced to think that foreign fhips were 
permitted to go to Senegal^ for the purpofe of a general 
trade, though there might be a monopoly of gum. 
The opening introduced by the French edift, 1793, 
feems to have applied only to the dired trade between 
Senegal and France; for I think it is fufEciently proved, 
that foreign veffels were permitted to refort thither 
before that edifl:, for the general purpofes of trade. 
I am of opinion, therefore, that there is nothing in 
this cafe which fenders the voyage fo illegal as to 
induce the confequence of condemnation. At the fame 

I o time. 
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time, I think it was a cafe in which it was neceflary tor The ' 
obtain a great deal of fpecial information, which has 



not been given fo promptly as it ought to have been, '^^jiol^ 
On that ground, I fhall dired the captors expences 
to be paid. 



THE VROW HENRICA, Hilck Matter. -^[^1*. 

nPMis was a cafe of a Danijh veffel taken on a voyage Frdghi-prionty 
from Valencia to London. The fliip had. been re- m^ss, bi*^. 
ftored with freight to be a charge on the cargo, which juS^^tothe 
was condemned ; but the proceeds not being fufficient fj"^ •^'•«* 
to pay the freight and the expences of the captor, it 
was prayed on the part of the neutral fhip, that the 
priority of payment might be given to freight, on 
the authority of the Bremen Flugge. Supra Adm. 
Rep. p. 90 • 

On the other Jide^f he King's Advocate* —The circum- 
ftances of the cafe, in the Bremen Flugge, did not raife 
the queftion between the captors expences and freight^ 
but only between the expences of the captor and thofe 
of the neutral mafter, the proceeds in that cafe being 
fufficient to difcharge the freight. The Court is, 
therefore, by no means bound by any opinion expref- 
fed in that cafe, as a mere obiter di£lum^ thrown out 
in anfwer to fome topics^ that might have been in« 
troduced into the argument, without applying fubftan- 
tially to the point then before the Court. The 
queftion is to be taken as ftill open to difcuifion. 

^ Where 
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Tii« Where a feizure is lawfully made, the captor ov^Tlt 

Henr^ca. injuftice to be entitled to his indemnificatibn ; and 

^ jjj^ though it is commonly faid that frtight u a lien on 

1803. the cargo, it does not neceflarily follow that it is to 

fuperfede all other charges, and to enjdy an undifturbed 

priority of payment in all cafes. In maritime law, the 

prior liens are fometimes poftponed to later obligar 

tions — as in bottomry ; from which this at leaft may 

be inferred, that the mere habit of confidering freight 

as a lien already attaching on the cargo, at the time 

of capture, does not by any means difpofe of this 

queftion. If fubfequent confiderations, ariling from 

the neceflary interefts of the property (as in the cafe 

of bottomry) advance a later bond, td take precedence 

of bonds of prior date, why ihay not the lien of 

* freight give place to fuch expences as are incurred, 

for the prefervation of the cargo, and for the necef- 

iary proceedings of the captor, under a jufUfiable 

feizure ? 

' In feveral inftances the Court does appear to 
have poftponed the charge of freight to that of 
captors expences. In the Minerva^ 30th Juty 1801, 
from a port of France to Embden, with fait ; in the 
Vier Ge/ujtersj from Riga to JDorf, loth JuHe 1802 ; 
the Welbedigtibeidy from Ofiend to Amjterdam^ in 
which, though the whole expences of the captors 
were not allowed, owing to fome mifconduft, the 
expence of taking the depoiitions was admitted in 
preference to freight. On thefe cdnfiderations, it 
. appears but reafonable, that, where captors have doile 
no more than their duty, in bringing the dxg^ 
to adjudication, they fhall be endtled to their ex- 
peaces for fen&ig in, warehonfmg, and the nece^ 

iaiy 
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&rf proceedings in the caufe ; and this equitable rule The 
does feem to have been confirmed in pra£tice, by the Henrica. 
inftances which have been ftated* In the prefent cafe, Maysth^ 
the voyage was from a belligerent port to the port of 
London ; affording from that circumflance a prefump** 
tion on each term of the voyage, that the cargo was 
liable to condemnation, either as the property of the 
enemy Spaniard, or as the property of the Britijh 
confignee, engaged in illegal trade with the enemy. 
There was alfo an additional fufpicion arifmg from a 
faife cleflination to Hamburgh* Under thefe circum- 
flance^, the captors have done no more than their 
duty» and are juftly entitled to their indemnification, 
for the necefTary expences incurred in bringing this 
cafe to adjudication. 

On the other fide^ Laurence.^-^lhe law of bottomry, 
to which reference has been made, bears no analogy 
to the prefent quefUon. In bottomry the rule of 
fupercefEon depends entirely on this principle, that, 

.the whole property being fallen into danger, what is 

.advanced for its prefervation is not more employed 
for the prefervation of the capital, than of the liens 
before attaching on it ; and for this reafon priority is 
giv^n to later bonds — but no fuch reafoning will apply 
to a cafe of this defcription. Freight is generally taken 

. to be earned on the delivery of the cargo, or on 
capture, which (lands in the place of delivery. If 
there is no mifcondu£l: on the part of the fhip, it is a 
charge attaching at that time, which is not to be de« 
feated by fubfequent difficulties, or by expences, which 
the captor may incur in proceeding againfl: the 'cargo. 

.The (hip can receive no benefit from thefe proceed- 
^^oL. IV* A A ings, 
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The ingSy and therefore no argument can be derived ft'om 
hTneica. ^^^ order, which k allowed to prevail in cafes of 
bottomry. 



s8oj. As to other cafes which have been cited, it cannot be 

denied but that the Court may occafiohally be induced 
to modify the general rule. In fome cafes, undoubtedlyi 
where the Ihip herfelf is not fo free from fufpicion, 
or imputation of improper conduct, as to obtain re- 
ftitution, without fome relaxation of the ordinarjr 
rules of the Court, it may not be unjuft to modify 
the decree of freight, in fuch a manner as, it is faid, 
has been done in the cafes cited. In fome of thofe 
cafes the voyage was between ports of allied enemies, 
in which the demand for freight does not ftand on the 
lame ground : In one there was a fufpicion of a fiUfe 
deflination ; and in another the mafter had obtained 
eafy jufUce, in not being called upon to purge him- 
felf from the fufpicion of going to a bloclcaded port 
In all thefe cafes there were fome circumftances which 
made the reflitution of the (hip, without further proof^ 
rather a meafure of lenity and relaxation, and there- 
fore the Court might exercife a greater latitude of de- 
termination in modifying the payment of freight. As 
to the prefent cafe, there is nc^hing in the conduft 
of the voyage to produce any unfavourable diftinaioa 
againft this demand. The voyage was from, a port 
of Spain to London^ and the hlfe papers, which de- 
fcribed a voyage to Hamburgh^ were only thofe that 
were neceflary to be taken, in confequence of the 
prevailing rule, of not clearing out a veffel for an 
enemy's port. 

Tte 
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The Court ezprefled itfelf difpofed to hold the rule The 

laid down in the Brenun Flugge to be the proper rule ; Hkhkica* 

-but as the matter had been again argued, it direded j^ ^^ 

die cales cited' to be looked into^ and referved the ^^3* 
judgment for farther deliberadoOi 

On afubfequent day^ — Judoment* 

. ^8ir W* Scotu-^l have confidered the cafes which I 
dire&ed to be looked up^ and I fee no reafoa to alter 
the opinbn which I before expreffed, that freight is» 
in all or^linliry cafes, a lien which is tO; take place of 
all others. The captor takes cunt onere : It is the 
allowed privilege of neutral* trade to c^rry the pro« 
perty of the enemy, fubjeft to its capture, and to. the 
temporary detendon of his veflel ; and if the party 
does not prevaricate, or conduft him£elf in any refpeft 
with ill^faith, he is entided to his freight. This is 
the rule which I am difpofed to apply in all cafes of 
neutral fhips carrying on their ordinary commerce. 
It is the general rule, which may neverthelels be 
liable to be altered by circumibmces : There is one 
clafs of cafes to which I think it ought not to be ap- 
plied — ^I mean the. cafe of fhips carrying on a trade 
between ports of allied enemies — a trade which may 
be faid to arife in a great meafure out of the circum- 
flances of the war, though not altogether ; I fay not 
altogether, becaufe fuch a trade eadfts in a limited 
degree in dmes of peace. 

In fuch a courfe of trade, although the G)urt hat 
not altogether refufed freight to the neutral fhip, yet 
it may not think it unreafonable that the captor fhould^ 
in preference, be endded to his expences, inafmuch 
as the nature of fuch a trade cannot but very much in- 

A A 2 fluence 
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fluence the judgment which he muft unavoidably form 
of his duty to bring in the cargo for adjudication* 
In the prefent cafe, the voyage is not between the 
ports of allied enemies, but between the ports of t^m 
Belligerents^ from Valencia to London; That con- 
ftitutes, I think, a fort of middle cafe, with refpea 
to the obligation by which the captor might conceive 
himfelf boimd to bring the cargo to adjudication. 
There might be a prefumption undoubtedly that the 
property belonged to the enemy exporter: Bui 
there is a foundation alfo for prefuming that it might 
belong to the cohfignee, and that it would not have 
"been fent on a deftination to this country, but unda: 
the proteftion of a licence* 

It is therefore a cafe of a mixed nature, to which 
I fliall apply a fort of a middle judgment. I witt 
allow the captor his law expences, and direft the other 
cxpences to be poftponed to the payment of freight. 



May aid, 
x'8o3. 



The rerpoafibi. 
lity of capcori 
under a com- 
miffioQ of un- 
liveiy, does 
not extend to 
forcible robbf ly 
of 'i^oods, pro> 
ferly depofited 
in wareliouies. 



THE MARIA,-JoRTz Mafter, and VROW 

JOHANNA. 

I 

nPHis was a queftion refpefting the refponiibility of 
the capcors to account for certain goods, which 
' had been reftored by a decree of the Court ; biit 
which had been ftolen from the warehoufes, where 
they were depofited under the joint locks of the offi- 
cers of the cuftoms, and the agents of the captor* 



» .. 
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On the part of the claimant, it was prayed, that Th« 
l^e captors might be decreed to make reiUtution in and y' ow 
value. J«BA»H*. 



For the captars^ the King^s Advocaie.-^Th^ prefent 
queftiqa is a queftion on pFinciple merely^ as the ma* 
terial fa£bs of the cafe are admitted on both fides. It 
16 not difputed that the original feizure was juftifiable, 
and that the warehoufes were properly chofen, of fuf- 
ficient ftrength, and kept with due diligence^ on the 
part of the captor and the other pe^fpns ^yho were 
entrufted with the cuftody. The accident has hap-p 
pened by robbery j for which the captors, as bonajidei 
pofleflbrs, are not anfwerable j they being to be con- 
sidered as truftees, and as fuch exonerated from any 
lofs which may have happened, without fault o( van( 
of care on their part. 

[The Court afked. Whether there was any rule of 
trade refpeding the refponfibility of warehoufe-keepersw 
The Regiftrar, after confulting Mr. Wsntbropj laid^ 
that in London warehoufe-keepers were refponfible for 
robbery, and paid the lofs,]] 

Tie King^s Advocate. *— Although that may be the 
common rule, it will not apply to a csdfe like the 
• prefent, where the captor derives no profit from let- 
tipg his warehoufes, and is but a joint truftee, hold- 
ing only a joint key, with the pl^blic officer of the 
^i^iloms. 

A A 3 Qa 
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. Tiw On the other Jide^ Laurence. — The chairaaer of han^ 

and Vr^ fi^i poffeflbr will not alone exonerate the captor from 
louAMtTA, ji^Js demand. Common carriers, and warehoufe- 
li^ lift, keepers, are not lefs bonajidei pofleflbrs than captors, 
and yet they are not exempt from the refponfibility 
of making compenfation for any lofs that may hap» 
pen whilft the goods are under their cuftody. This 
is the ordinary rule of bailment in every fyftem of 
law; and there is nothing in the Prize A£l, that 
makes any alteration, to put foreigners on a worfe 
footing than that on which people ordinarily ftand, 
whofe goods are taken into the poiTejQion of other 
perfons. If the warehoufe-keeper would be refpon- 
iible, the captor, having taken the key from the ware- 
houfe-keeper, takes alfo on himfelf the refponfibility 
to make reftitution. 

In every cafe on the law of bailment due diligence 
is required : But what is due diligence ? or what is 
the effed of that plea? Againfl: ^vis major^ or the 
rapine of a public enemy, it may be a fufficient juM-* 
cation* But- in all countries, where a public police 
18 eftablifhed, it- is prefumed that the public force will 
be fufficient to prevent private depredation, and there- 
fore the fame plea is not admitted againft lofles of that 
defcription. In this cafe, the captors have dill lefs 
ground of defence^ fmce it feems that the firft ads of 
plunder were committed by the porters who were em- 
ployed by them, and are to be confidered as their 
agents. They are therefore, on every principle of law, 
refponiible for their ads. 

The Court exprefled itfelf moft anxious, that all 

complaints of this kind fliould be prevented; and 

direaed 
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direded the Regiftrar to fearch for precedents^ if there The 

were any, in which a fimilar demand had been brought wu ymw 

before the Court. ^qua^^a. 



On afubfequent day.'— JwouEiir. 

Sir W. Scott. — Thefe two cafes came before the 
6ourt on a former day, on a queftion of fufEcient 
importance to induce the Court to paufe for delibera- 
tion on the judgment which it Ihould pronounce. 
The point is, how far a captor is refponfible for lofs 
alleged to be fuftained under a commiiEon of unlivery^ 
which had been direded to him by the decree of the 
Court? 

There has been fome attempt to charge the captor 
with negligent keeping, but I think that charge is not 
fubftantiated. If it had been made out, there can be 
no doubt but that he would be anfwerable to the 
utmoft; for though the original feizure might be 
juftifiable, yet the captor holds but an imperfed right ; 
the property may turn out to belong to others, and 
if the captor puts it into an improper place, or keeps 
it with too little attention, he muft be liable to the 
confequences, if the goods are not kept with the fame 
caution with which a prudent perfon would keep his 
own property. But there is no ground for any im- 
putation of perfonal negligence in this cafe, becaufe 
it appears that the lofs happened by burglary, the 
warehoufe havmg been broken open, and the goods 
jlolen. 

This cafe has been aifimilated in argument to the 
cafe of a common carrier, or inn-keeper, againft 
whom the common law of this country does raife the 
frefumptioa ojf an ajjumpftt for fafe cuftody* But it 

A A 4 /% 
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Tk« IS to be remembered, that tbei receive a reward for 
aofi vrow their undertaking, and provide this cuftody only fop 
^ joHANMA. ^ valuable confideration. Even the principle, as ap- 
**\?'*' plied to ihemy is, I conceive, of the peculiar policy of 
ouJT law. It is confined to perfbns of a particular de- 
fcripdon, and is not to be extended, as being the 
general law of bailment, to perfons who receive no 
confideration for their care, and are only to be re- 
quired to fumiih fuch care, and due diligence, as they 
would apply to their own property. 

The goods were taken jure betH : The captor had 
a right to bring them in, and if any accident had 
. happened in fo doing, he would have been excufable, 
except for want of due care on the part of himfelf or 
his agents. When the goods were brought in, they 
were placed under the cuftody of the law. It became 
neceffiuy to take them out of the fhip, and the captov 
obtained a commifiion of unlivery from the Court ; 
they were put into warehoufes, and nothing has been 
advanced to fhew that thefe warehoufes were not 
proper places, and fufficiently fecure. The queftion 
comes forward therefore on the general principle, and 
on this pointy I am difpofed to ;hink, that the captor 
is not refponfible for a lofs happening to goods whilft 
they were under the cuftody of the law. 

But it is faid, '^ that fuch a rule will operate hardly. 
againft the foreign claimant, and that it is notreafon- 
able to addrefs to a fubjed of another country, ajufti- 
fication arifing out of the infufficiency of our own 
police." ** When you take his property, it is faidji 
you are bound to anfwer.for fecure keeping. How# 
ever reafonably you might alledge this excufe of roh- 
t)ery to perfons living under the protedion of ttie iamo 
' law. 
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law, foragners have nothing to do with the defeds Th« 
of our law, or the execution of it/' In my opinion aad v«^ 
this mode of reafoning is a little too rigorous upon Jom^mnju 
^11 captors, and indeed upon all countries. In all Mn%i% 
countries, under whatever fyftem of police, thieves 
break through andJteaU \\ i$ the univerfal condition 
afcribed to things in this world in every part of it, and 
not peculiar to any one country, much lels to our 
own. All nations ftand in this refped on a common 
footing ; the fame thing might happen at Gluckfiadlj 
to Englijb goods carried in as prize and depofited 
there, and in fuch a cafe, I apprehend, the Courts of 
Denmark would and ought to exonerate the Danijb 
captor. In reciprocal and general juftice, that which 
xnay happen in any country under ^y fyftem of po« 
lice, is that from which innocent captors of all coun* 
tries ought to be proteded. Veniam petimufque damiifm 
que vicijjtfn is the rule for fuch contingencies. 

If the captor has ufed due diligence, he is exo« 
nerated ; it is neceflary to fliew negligence on hi^ part^ 
|n or^er to fi^ a refponlibility upon him. 

Ca|>tor difmiiled. 
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y^^ THE EVERT, Everts Mafter. 

I 

h^l^^o^^* HThis was a cafe of a cargo of hemp going from 
M to the quaUtV LtUfec to Amftetdam^ and 9laimed for merchants 
^^nomku- of Lubec. In the bilk of lading it was defcribed as 
^5ii"."* ^^fi litm^ On that point a doubt arofe as to the 
tlSh"SSIii^ particular charader of Pafs hemp, a term not re- 
Lmht and the membcred to have occurred before. On thb queftioa 
"""^ a reference was dire&ed to be made to ofEcial perfons 
in His Majefty's dock*yard. 

On the part of the capiori^ the Kin^s Advocate 
contended ^^TYm hemp was to be confid^ed as con- 
traband, unlefs exempted under the relaxation which 
had been allbwed in favour of nations exporting their 
cwn produce. That hemp could not be the produce 
of Lubec ; and was therefore to be confidered under 
its general charader of contraband, and as fuch was 
fubjed to condemnation. 

On the other Jide^ Laurence. — The rule is not to be 
applied Jiridly to Lubi^c and the Hans Townsy which 
are fcarcely producing countries. The equity of 
the relaxation requires that they fhould be deemed 
within the benefit of the rule, whiUt they are engaged 
only in exporting the produce of thofe neighbouring 
diftri£^ of the German £lmpire, 'of which they are 
ineml;>ers« 
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Etkkt. 



Judgment. 

Sir fV. Scott. — It would, I think, be too hard to 7^* 
retrain thofe towns to the produce of their own par« 
ticular territory. But as hemp is now held to be tontra* 
band, in its general character, St lies on the claimants 
to (hew, that there is any thing in the particular cir« 
cumfkances of the cafe to vary that chara&er, and en« 
title it to any exemption. On this point, therefore, I 
jDialt hold, that it was incumbent on the claimants to 
0iew, that the hemp was of the growth of thofe 
iieighbouring diflrids, whofe produce they are ufualiy 
employed in exporting in the ordinary courfe of thdr "^ 
trade. As that has not been done, I (hall pronounce 
this cargo to be contraband, fubjed to the inquiry 
which has been ^re£led to be made as to its quality* 



THE VENUS, RosDALB Matter. >?■"!, 

> 1803. 



innHis was a queftion refpedin^ a Britijh veifel which Acnt^ibipk 
had gone to Marseilles j under carftl, for the ex- SSIde'^w^S 
change of prifoners, and had there taken on board JJ^J^^^JUJ* 
^ cargo, and was ftranded and captured on a voyage 
to Port Maboru 

On the part of the captor^ the King^s Advocate and 
J^arfons contended -^H^zt the flup was confifcable in 

^ f onfequence 
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Th6 confequence of the illegal trade in which flie had beei) 
.- employed. 



June it\h% 

^ On the part of the owner of tbejhip^ Laurence. — Aft 

pbjei^on of this natuye cannot very conjijtently be. 
prefled agsunft the (jiip, after feveral parts of what is 
now called cargo^ have been reftored in the Court of 
Appeal. The articles taken on board were only little 
packages, ihipped by the mafter, without the privity or 
knowledge of her owner, and againft the remonftrance 
of the niate ; Under the hope of private e.nioJument^ 
the mafter was induced to ' take on board three Jews^ 
with their packages, for the gratyity of 20/. in the 
pature of freight ; for the whole goods fo taken, 
,part$ to the amount of i8-2oths of the freight have 
been reftored by the Lords of Appeal ; as to what 
remains, it is too much to call this a trading with the 
enemy, or to fay that it is to be confidered as an aft 
done in contravention of the cartel, fo as to work the 
forfeiture of the ihip. 

In analogous cafes, arifing under the revenue laws, 

the Judges of the common law were formerly dif. 

pofed to held, that packages of fmall value, taken 

in by the mafler, fhould not neceflarily confifcate the 

(«) Idle V. Van- .fliip (tf), and though they have fince, on reconfidera- 

iLfforcsy^p^j^ao.^ tion, changed th{it opinion, as conceiving themfelve$ 

tied down by the exprefs letter of the flatute, they 
have, in the expreilion of their former inclination of 
mind, fufficiemly borne teftimony to what they con- 
fidered to be the equity of the cafe, independently qf 
any precife re^uladon of flatute. 

On the part of the captors^ H v^as replied "^Th^ 
t^9 a^ of takiDg a cargo on board was a yioladon of 
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the particular chara£t<gr under which the fhip was fent 
to the port of an enemy ; that the contrad had ftamped 
that charader upon her, and that it was- not competent 
to the owner to advance a claim for his (hip, taken 
in the exercife of w illegal trade with the enemy. 
On the amount of th^ property reftored by the Lc^ds^ 
it was contended, th^t it was only of the value of 49/* 
out of 450/. and that the queftion of trade was not 
mooted* 



ZS9 



Ventjs. 



1803. 



JunoMENi*^ 
Sir W. Scott. — The qiieftion is refpeSing the refti* 
tuti<m of the remaining proceeds of this veflel, which 
was wrecked on a voyage from Marfeilles to Minorca^ 
having gone to the p6rt of the enemy as a cartel-ihip. 
Certain it Lr, that the ConduA of Ihips of this defcrip* 
tion cannot be too narrowly watched : The f^rvice On 
which they are fent is fo highly important to the inte- 

' refts of humanity, that it is peculiarly incumbent on all 

^ parties to take care, that it fhould be conduced in 
fuch a manner as not to become a fubje£): of jeatoufy 
and diftrufl between the two nations* It is not a 
queftion of gain, but one on which depends the rc- 

• covery of the liberty of individuals who may happen 
to have become prifoners of war ; it is, therefore, a 
fpecies of navigation, which, on every conlideration 

. of humanity and policy, muft be conduced with the 
moft exaft attention to the original purpofe, and to the 
rules which have been built upon it, fince, if fuch a 
mode of intercourfe is broken oflF, it cannot but be 
followed by confequences extremely calamitous to in* 
dividual of both countries. 



M 



It 
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Tke tt is a fpedes of natngation, therefore^ as I luwe be* 

^"""' fore obferred, nvfaich toore than any other leqiurestD 



>^^» be moft narrowly watched : There Ls no way by 

this purity of condud cian.be maintamed* but by con- 
iidering the owner as, anfwarable for the due execu- 
tion of the fervice on which his veffel is employed : It 
is the very laft defcription of cafes in which the refp(»i« 
fibility of the owner oOght to be relaxed. At the 
lame time, I will not fay that, if the mafter had taken 
on board a few articles for his own petty profit^ fuch 
an a& fliould, in all cafes, fubje£l the property of the 
owner of confiderabl'e value to confifcation : but wh^ie 
goods are not clandeilinely taken on board, but in 
ffech Quantities, and in fuch a manner, as .' to call for 
the remonftrance of 'the officers of the fliip, as was 
the cafe in the prefent inftaace, it is, I think, too much 
to fay, that it is fuch petty malverfation as fl^l be im- 
putable only to the mafter. 

Cartel-ihips are fubje£t to a double obligation, to 
both countries, not to trade. To engage in trade 
may be difadvantageous to the enemy, or to their own 
country; both countries are mutually engaged to 
permit no trade to be carried on under a fraudulent 
ufe of this intercourfe ; all trade muft, therefore, be 
held to be prohibited, and it is not without the confent 
of both Governments, that vefiels engaged on that 
fervice can be permitted to take in any goods whatever. 
This veflel went to Marfeillesy and difcharged her 
prifoners, and then fhe ought to have gone away. 
Inftead of purfuing this line of condud, the mafter 
took on board three Jews^ not merely with their 
pacotilles, but with goods, which are diftinguiihed 
from pacotilles by this circumftance^ that they were 

made 
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made fubjed to a diftind fraght: they were, befides^ 'nie 
not taken on board in an obfcure way, or dandef* • 
finely, but in fuch a manner as to draw upon the ^][so^ 
mafter the advice and remonftrance of his own offi« 
cers, and of the mailers of other neutral velTels, who 
muft, therefore, have confidered this tranladion not 
as the mere taking in a few pacotilles, but as fuch an 
9& of trading as might be expected to draw on it the 
confUcation of the property of his employer. Such a 
condud was, in the firft place, a dired breach of his 
obligation to the enemy ; for I do not fee that there 
was any licence or permiflion, even on the part of the 
coimtry where he was : It is alfo a breach of his obli« 
gation to his own country. 

Then as to the confequences of fuch an ad : — It is 
not to be laid, that becaufe the Lords of Appeal 
have reftored fome of the goods, the queilion, as 
to the Jhip^ is neceflarily fuperfeded. It does not ap^ 
pear that this objedion was taken in the fuperior 
Court : What might have been the judgment of that 
Court upon it, if it had been brought into difcullion, I 
cannot fay : It does not feem neceifarily to follow, that 
becaufe the claimant of the goods was innocent, being 
poffibly ignorant of the condition of the veflel, the 
matter's ad, in taking them on board, was not a 
culpable ad, to be vifited by confifcation of the fhip. 
It is faid, the amount of the goods reilored was very 
finall ; but on this fad there is fome difagreement in 
the reprefentation of the different parties. The captors 
have made a diftind averment, by affidavit, that the 
property reftored was only of the value of 49A, whilft 
the claimants, who contend for a much larger quan« 
tity, have left it to be fpelt out by bills of lading, and 

a re- 
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Til* a reference- to accounts which are not very intelligible; 



TcNirt. 



If it were neceffary to determine on this hSt^ the i& 
^^"^^^ fidavit of the captors appears to me to be entitled to 
the moft credit { but on the principle of law, confider*^ 
tng that the duty of the mailer bound him to abflain 
from all traffic whatever, and that the flighteft devia- 
tion from this duty, efpedally if fan£tioned by a ju- 
dicial determination, might lead to the moft calami- 
tous confequences, I do not think myfelf juftified to 
reftore this property, and ihall pronounce it fubjeft to 
condenmation. 



y«..»8th, THE PICIMENTO, GarcaI Mafter* 

jurifdiaion of nPHis was a cafe of a Poriuguefe veffel, captured, and 
VAdmirait^ brought to adjudication in the Court of Vice- 
Sfotica'dir Admiralty at the Cape of Good Hope^ where the Court 
fentenceofa pronouHced a feutence of reftitution with cofts and 

Vice-Admiralty \ 

Court, which damages* 

•d^^cWwst^' From this fentence the captor appealed, but on the 
c^uot rfkt" non-profecution of his appeal, in the ordinary time, 
fentence. the Court of Appeal pronounced the appeal to be 

deferted, and remitted the caufe. 

Before the fentence of the Court, at the Cape cf 
Good Hope^ could be carried into execution, the fet- 
tlement itfelf was given up, according to the Treaty 
of Amiens y and the Records of the Court of Vice- 
Admiralty were removed, and depofited in ^ 
Regiftry of the High Court of Admiralty. 

An 



litoft Court of ADMiRAtTt. jdt 

An application was now made on behalf of the f^* 

PiClMKNTO 

claimant, praying that the High Court of Admiralty _ 1: 

would carry into execution the decree of the Vice- ^"^8©^** 
Admiralty Court. 

The captors appeared under proteft, denying the 
jurifdi^on of the Court* 

« 

On this pointy Arnold and Adams contended^ — That 
the High Court of Admiralty had no jurifdifHon to 
interfere in a caufe which had already been agitatecf 
and determined in another Court : That, although it 
might proceed originally in cafes of Prize carried into 
any parts of the King's dominions, it could not inter- 
pofe to carry into effeft the judgment of another Court. 

For the Claimant^ The King^s Advocate and Robinfon. 

The Court flopped the argument — and direfted an 
application to be firft nfade to the Lords Commif- 
fioners of Appeal, that it might be known whether 
They thought themfelves competent to give redrefs. 

On a fubfequent day^ the King^s Advocate faid— 
That he had moved the queftion before the Court of 
Appeal, but that the Lords were of opinion, that they 
had only an appellate jurifdiftion, and that as that 
Court had difmifled the appeal, they cduld not take 
up the caufe, de ncvo. 

4 

I 

Court.^^l (hall over-rule the proteft, and dired th^ 
jhrocefe of this Court to iflue as prayed.^ — The Court ' 
of Admiralty appears tome to have general jurifdic<* 
tioQ fufScient to aid the procefs of the Vice- Admiralty 
Court in order to prevent a total failure of juftice. 
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,A»^t«fc, THE ORION, CusHiNo Mafter. 

cufan of Admi. HPHis was a queftion refpeding the right of Admiral 
riS*" ^ KingsmiU, as Admiral of the Irijb ftaiion, to (hart 
byTfrStrfti- "^ certain captures, made by His Majefty's Ihip Uniam^ 
nerijroiKier bis in the Channel j September a4th, 1796. The point coti^ 
r^^Bid, oo^h:. tcfted on the part of the Unicom was, Whether that fliip 
^rattUM*" "^f^ i^t to he confidered asfeparated from the //;gt^ 
^wHSX*** ftation, by fubfequent orders from the Admiraky, in 
which were held fuch a manner as to fuperfede, or fu^pend, the auN 
ftfarau ind thoHty of the Admiral of the ftation, at the time of 
^fi»Bf€rvue. ^j^p^m^^^ 3jjd defeat hi^ claim to a flag-ei^ith. 

- On the part of Sir Thomas Williams y the Kisig's 
Advocate and Arnold. — The material point in thb 
queftion lies in a very narrow compafs, and is hot 
much aided by many topics, which have been iatro* 
duced into the pleadings, fuch as the limits of the 
Irijh Jiation^ the ordinary route to Ireland^ and the 
pradice of notifying to an Admiral the detachment 
of any veflel from his ftation. The limits of the 
ftadon are immaterial, inafmuch as the proclamation 
does not reftiid the Admiral's right to his flag-eighth, 
only to captures made within the limits of hb ftatioii : 
The pradice of making nodfication to the Admtfai 
is alfo irrelevant, fince, however proper it may 
b^ as a general rule, and likely to be obferved, it is 
not aflferted to have been an invariable rule; and, 
therefore^ the omiflion of it will not in any d^ree 
aflfeft the chum of the parties on oneiideorthe other. 

What 
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What has been faid refpe&ing the route to Ireland^ Tbe 
has been advanced with a view of ihewing that Admiral ^"°'^' . 
KingsmiU did recommend it to his cruizers to go 4»gHi^^% 
round by Scillyy and that he was in the praftice of 
diredHng them to take a range down to the coafl of 
France^ in making their paflage from Cork to England; 
bttty eyen on this point, the evidence would fail to 
fliew that thefe diredions were given to any other 
than cruizing frigates: On the contrary, the refult 
if » that the paflage through Scilly is the fafeft and mofl: 
expeditious courfe, though liable to occafional obftruc* 
tions from the unfavourable ftate of the winds ; and 
whatever courfe might be taken by other fhips, it ap- 
pears to have been the pradice of Sir Thomas Williams 
to go within the Scilly JJles^ when left to his own de« 
termination, to make his paflage in the mod expedi- 
tious manner. The real queftion in the cafe is. 
Whether the Unicom was, at the time of capture, 
£dling under the orders of Admiral KingsmiU^ or, in 
other words, whether he was, according to the pro* 
damation, in any way ^^ direding or affifUng in the 
capture.'* Thefe are the terms required in the pro- 
clamation, on which alone the right to the flag«eighth 
depends; and if they cannot be fhewn to be fup- 
ported by the circumftances of the cafe, there is no 
Qther ground on which the Admiral's claim can be 
ftiftained« 

. If the capture can be proved to have been made in 
the execution of Admiral Kingsmiirs general orders, 
or by his council or advice, the flag-eighth mufl: be. 
profBOunced to be due ; but if his orders had beea 
fuperfeded by competent authority, and if the capture 

B B 2 wa^ 
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Th« yif^s made during the execution of another fervice, 

— then the Admiral will not be entitled. 

'^ho^. ' Admiral KinpmHl had direfted Sir Thomas WilHamt 
" to return to Port/mouth to refit ; to acquaint the 
Lords of the Admiralty with his arrival ; to loofe no 
time in refitting ; and to return for further orders :"— 
thefe were the laft orders received from Admiral 
KlngsmilL'^^Sir Thomas Williams was to return without 
ofs of rime, and receive further orders : Sir Thomas 
Williams proceeded to repair his veflel, and acquainted 
the Lords of the Adjniralty with his arrival ; but 
no further communication pafled between him and 
Admiral Kingsmill for two or three months. If 
this intermillion had happened without any or- 
ders from the Admiralty, would any body have laid 
that Sir Thomas Williams was obeying the orders of 
Admiral Kingsmill^ or that he was not rather liable to 
be called to account for a£Hng fo contrary to the laft 
orders, which he had received from the Admiral 
of the ftation ? 

He was detained for fpedal purpofes by the 
Admiralty — and it would not be too much to main- 
tain that, after having been employed on thofe fervices, 
and kept ix Spithead fo long, under the dire£lions of 
the Admiralty, it would have required frefli orders be- 
fore he could be faid to be placed again under the com- 
mand of Admiral Kingsmill; however that may be, the 
final directions of the Admiralty, which led to this cap- 
ture, do not leave it to be (hewn by implication only, that 
he had not again come under the command of Admiral 
Kingsmill at the time of capture.-— Thofe orders were 
** to take a fliort range in the Chops of the Chamflf 
for the prote&ion of the homeward-bound trade.*' 

He 
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He cruized accordiiigly fizteen days in the Chops of The 

i^e Channel : In doing thts^ and in rettunmg back '^ ' . ,• 

to Port/mouth with his Prize, could he be iaid to be "^iSSj?"^ 
a£lmg wkb any reference to Adnsral KingsmiiVs 
orders ; or might he not have been liable to be called to 
3 court niartial for his abfeace in Irelandj which on thfe 
event of any engagement, or any fervice to be perform- 
ed, might have beenof themoft important conlequences? 
For all thefe confequences Admiral Kh^smiU would 
have been refponfible, and Sir Thomas WHliams wonld 
have been liable to be called to a court martial if Admi-» 
ral Kingsmiir% orders had not been fuperfeded. But 
what notice was taken of k ? On his r&tum^ he iiifor6ied 
the Admiralty of what he bad done — Is there any re« 
prehenfion, or ady intimation dropping from the Ad* 
miralty that he had mifcoadu&ed himfelf ? On the 
contrary, they approved of what he had done.— Was 
any communication made to Admiral KwgsmUl^ or 
jdid AAxavnX Kingsmill ever interpofe, or complain 
that bis orderS) had not been obeyed ? — No, the 
impreffion of Admiral Kingsmillj therefore, evidently 
appears to have been, that Sir Thomas Williams was 
a^ng under the only juflification that could warrant 
fuch a condud— »under the order of fome fup^ior au«> 
thority. On this point the whole argument refts, that 
Sir Thomas Williams was, at the time of capture, doing 
thatf without cenfure or imputation, which i^^ could 
net have- dane^ if he had been governed only by the 
orders of Admiral KingsmilU 

With regard to the place of capture, it is attempted 
to be ihewn, that the capture was made under a dire& 
x:ourfe for Ireland: It is true. Sir Thomas Williami 
might not be at any time in a ladtude or longitude in 
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trhieh he might not have been brought by winds, 6t 
other accidental ctrcumftances, in the ordihary courfe 
from Plymouth to Ireland; but the fad is, that he was 
pot going, at the time of the capture, iz^ fuch a courfeas 
led to Ireland^ he was not going immediately to Ireland^ 
By a reference to the chart, it will appear^ that on 
the 2ift he was failing to the fouthward ; and on the 
22d, the firft of thefe captures was made : He was not 
purfdng a courfe to Ireland ; apd if not, he cotild 
hot be (aid to have returned to his ftation, or to b^ 
under the direftion of Admiral KingimilL 

. . . • I • « • • • • 

On the part of Admiral KingsmiU^ Laurence atat 
Swabey.'-^The argument offered on the other fide, to 
reftrid: the right of the Admiral to his flag-eighth, is 
built on a ngorous mterpretation of the proclainaticm» 
m oppoiitioh to the common underftanding of the navy, 
and of the Lords of the Admiralty, as explained by 
themfelves. It is contended, in the firfl place, that a flag* 
t>fficer mufl: make out dther that be ^as on boards or 
ajffijiing and direStihg^ and then we are referred to a re- 
ftrided interpretation of the word ajji/iingy differing 
•from that which is the general and received opinion of 
the navy* Some elucidation of this point may be derived 
from thofe other parts of the proclamation > which fpeak 
of the time when an Admiral affunies his command 
over a (lation* This is unqueftionably underftood d[ 
xomm'and affumed, not over every particular (hip, but on 
the Jiation generally } and from that time he will be 
entitled' to his (hare of a prize made by any particufatr 
veffel, though at a diftance, and without baifbg re- 
ceived any dire&ions from him* It apj^eark therefore, 
:bat in this refpeft the words ^< aipfting or direAiqgv 
- - . . . are 
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are capable of a machr wider interpretation than that ^The 
wtucn has been apphed to them on the other fide* 



The limits of the Irijh ftation have been pleaded "^"^^l^^ 
widi^ a view of (hewing what is now nct> contradi&ed 
611 the other fide ; that the place of capture was with- 
in thefe limits as they exifled in 1796, previous to 
^te hte reftridions (^i) which have been put upon them («) vide info 
by. the Lords of the Admiralty. It is proved alfo, 
chat the courfe prefcribed by Admiral Kingsmill to 
Ws cruizers, on their way to and from England^ was 
to proceed round the Scilly ifles, for the purpofe of 
intercepting the trade of the enemy on their own coafts. 
Sfrom thefe fafks it will refult not only that the capture 
was made within the ftation of Admiral Kingsmill^ but 
that Sir Thomas Williams was acting, at the time, in a 
msmner perfe£^Iy reconcileable with the duty prefcribed 
to htm by the orders, which he had received from Ad* 
iniral Kingsmill^ and which had never been revoked* 

It is objeded, however, that they had been fu* 
perfeded from another quarter, and that the ord^s 
which had been from time to time givoi by the Lords 
of the Admiralty, would have the effeS of detaching 
Sir Thomas Williams from the hifh ftation, and of 
appropriating him to another fervice. On detaching 
any veflel from a ftation, it might be expeded, thai 
notice of fuch an alteration fhouid be communicated 
to the Admiral -^and fo the general prance appears to 
have been ; as it is certified by feveral officers of di&' 
lin&ion, and by clerks of long experience in the bufine& 
t)f the Admiralty. When lUch a reafonabte and ufual 
form has been omitted, although the l^gal eSeSt of 
fuch detachment^ if made^ might not b^ in any maa« 
tter ftaken by it^ yet, prima faciej k affords a ftrailg 
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Tb« bference, that no fuch detachment was intended : k 
is therefore in that point of view not an immaterial 






Xj* ' pi^ce of evidence to controul and qualify the interpre- 
tation, which is to be put on thefe orders of the Ad- 
miralty, on which the whole cafe of $ir Thomas WiU 
Hams depends. 

Then what are the orders which have pa0ed ? The 
firft orders that Sir Thomas Williams received, and to 
which all the fubfequent orders of the Admiralty refer, 
were in thefe words : ** At your arrival at Portfrnoutb^ 
you are to acquaint the Secretary of the Admiralty 
therewith, and then to loofe no time in having the 
^^ Unicorn refitted, and in retumbg hither for my fur- 
ftoth June 1796. w ther orders." Sir Thomas Williams accordingly ac- 
quainted the Lords of the AdsQur^lty of his arrival at 
Portfmeuth. In anfwer to that communication he was 
direded ^^ to take in ftores, &c. and having fo done, 
<< to continued'to follow the orders of Admiral Kingsr 
ftSch Juof 1796. *^ mil fpr his farther proceedings."' So far their was 

np ch^ge i9 the relation of the parties. 

The fecond orders which came from the Admiralty 
(25th JtUy 1796), direded Sir Thomas Williams ^^ to 
take certain ihips.boiind to Ireland under your convoy, 
and fee them in fafety to the ports of their deftination, 
and having fo don^ continue to follow the orders of 
Admiral Kingsmill for your farther proceedings.'' 
The orders go on : ^^ If there fliould be any other 
*^ trade at Spithead bovnd to the Weflward, or into 
^< the /r{/% Channel, ready and willing to accompany 
you when you leay^ Spith€a4^ you are to take them 
under your convoy, and ufe your beft endeaypurs 
f ^ tQ fee them in iafety, as your way and theirs may 
^^ beiQgethei:/' The courfe in which be was to fai) 

with 
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\¥ith thefe ihips was prediely that in which he was /^^ 

to return to his flation. So far the Admiralty feems ^ 

not to have contemplated any change or akeratioOi^ ^''^i^^ * 
or to haye entertained a defign of detaching Sir Th^ma$ 
Williams from the Irijb ftation. This becomes more 
impprtant from the farther circumftance, that wheQ 
the third orders iiTue, they were fubftantially engrafted , 
on the former orders, by directing him ^f to deliver 
the mmey^ and to proceed according to former orders*^ 

On the a5th July there was a farther order from the 
Admiralty to wait for fome guns that were to be feat 
frGJOi Woolwich. On the iiihAuguJi^ Sir Thomas Wil^ 
Hams writes to inform the Lords of the Admiralty, 
that the fliips that were to fail under his convoy had 
not arrived, and requefts to know whether he is to 
** wait for them, or to proceed to bis Jiation under Aq 
** former orders.** On the 1 3th, the Admiralty direds 
^^ himtowait their arrival.'' On the 1 7th, he is dire£ted 
^^ not to wait for the Larkj bi](t to proceed to Cork agrecn 
•* able to the orders you are under J* On the %ji\i Auguft 
he is direded ^^ to proceed to St. Helens^ and wait there 
for his convoy*'' And on the 8th September, comes the 
letter on which the cafe principally depends: *' The 
^^ Navy Board having informed us, that the fum of 
^^ ao,ooo/. is intended to be fent to Portfmouth, where 
^^ it will arrive on the 1 1 th, fqr the purpofe of being 
*^ fon^arded from th^ce to Plymouth^ you are hereby 
<^ required aqd dire&ed, as fbon as the laid money 
(ball arrive at Portfinoutb^ to receive it on board the 
ihip you p>mmand, and putting to fea the firil op» 
portunity of wind smd weather, make the bed of 
your -way to Plymouth^ without talking with yoi^ 
any trade, the charge of which you are to confider 

" yourfelf 
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•JV ^ yourfelf releafed fipom j and having delivered tffe 

Tr- — - ^' money above-mentioned, agreeable to its configiii 

"Ski* ** ment, you are to proceed in the Unicom to Cork 
^ agreeable to former orderly faking a Jhort range oa 
<^ your way thither, fo as to enable you to fall ia 
*^ v^ith any homeward-bound fhips coming into the 
^ Channel, to which you are to afford any prote&ion 
^ in your power they may (land in need of.*' It 
has fo happened, that in this range^ which is no other 
than is frequently ufed by cruizers on that ftation at 
their own difcretion, and which the Commander of 
the Irijb flation had frequently recommended and ap^ 
proved, thefe captures were made. 

On thefe orders it is impoilible not to obferye, 
that from the firft to the laft there is a continuation 
pi Admiral KingsmilPs orders, by the diredions given 
to Sir Thomas Williams on all occafions to conform fo 
them. The former diredions of the 25th July were 
to return to Cork^ and to continue to follow the orders 
of Admiral KingsmiH. In what refpeft can thefe 
latter orders of the 8th September be faid to differ from 
thofe ? The fonner prefcribed only a concurrent fervicc, 
and in words in no manner diftinguifhable from the lat- 
ter orders. The terms were, ** to return taking a ccnvoj'* 
The orders of the 8th September were " to return, takir^ 
a Jhort range on your way ;*'- fo that nothing was direftfd 
or fuppofed to be performed by him, bta on his to^ 
to Ireland. Had the orders been to cruize for any certain 
rime, or for any particular purpofe, and then to return^ 
they might have admitted a different inteq>retation : 
But they are hot fo worded ; they make no diftindioa 
of time, nor of fervice, but only dired Sir Thonuu 
fVilliams to return, taking this fhort range on bis Wff^ 

M 
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. Ab to what pafied afterwards, whether Sir Thot/uu ntf 
Williams wrote to Admiral Kingsmill to inform him ****''" 



of what he had done or not, feems totally immaterial^ ^'^^^^ 

It appears that^ he was to proceed immediately td 

Cork^ and might make the communication in perfon. 

This, however, is certam, that Sir Thomas Williami 

did proceed to Cork without any farther orders^ which^ 

had he been really detached from that ftation, he 

ijfirould not have done, without orders to put hitn£^ 

9gain under the command of that ftation. On the 

whole it is fubmitted', that the interpretation con* 

tended for on the other fide is too rigorous, and not i * 

to be maintained ; that Sir Thomas Wiltiafns was at all \ 

times kept conneded with the Irijh flat ion, by the 

qonftant reference to the orders of Admiral Kingsmill ; 

that he was dire£ked to do nothing but on his way to ' 

Ireland;** and that this capture was made on his way^ 

and in fuch cv:uizing ground as was frequently vifited 

by the frigates on that ftation, by the order and par** 

ticular dire^n of the Admiral* 



Judgment. 
Sir W% Scott. — This is a queftion on a c4aim for a 
flag-eighth, which is alTerted by Admiral KingsmiU 
againfl .Sir . Thomas Williams ^ oh account of feveral 
Aips taken by the Unicom in the Channel the 24th 
September 1796. It has been obferved, and I am 
glad to obferve, that it is a queflion of mere right be* 
tweeii thefe two very tefpedable officers. There is 
nothing in the queftion itfelf, that is not fit to be made 
^ fubje;d; of fair an4 liberal difcuffion <;— nothing in the 
fnaanier in whif;h it has been agitated, that imputes 
9ny thing unbandibme or un^ikUy to the condu^ of 
j&ih^ of the parties, I have to lament^ however, that 

the 
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int the <^fe ihould have remained fo long undeoded^ 
^*"** ' gnd that it ihould have taken To v^ide a circuit beyon4 



^X^^ what may have been required by the real neceflity of 
the cafe. I lament this, I fay, without imputmg cenfure 
to either party* It is not an unnatural thing, that 
parties ihould be deiirous of preifipg into their fervice 
every circumftance, however minute, ibat may be 
fuppofed to afford either illuftration or coniirpiation to 
Ae material hGts^ on which their fuppofed clsums are 
conftrufted. At the fame time it is extremely to be 
wiflied, that this difpoiition ihould be reflrained within 
certain bounds ; iince it leads to fuch confequence^ of 
delay and expence, as are mifchievous to the public 
fervice, and reiled Tome degree of difcredit on th^ 
Court* This caufe has been depending foipe years : 
Plea has been given upon plea, in order to introduce 
circumflances which now, by general confent, have 
been difmiffed in argument, as bearing a very iligbt 
and remote application to the queftion. A very large 
expence has been accumulated » and fome degree of 
odium, I fear, againft the Court -«- and all tbis to an- 
fwer no one call of real benefit to either of the parties, 
who are concerned in the agitation of the prdent 
queilion. 

The material faiSis are, firft, an admitted faft that 
Sir Tboma^ WiUiams wasj st one iitnc^ under the com- 
mand of Admiral Kingsmill in fuch a manner as moft 
clearly to entitle Admiral KingsmUJ to the flagHSigfath* 
The fiext material f^dt is one which is contefted, and is 
to be afcertaiped by evidence — it is th js : Whether any 
aft was done that did totally fuperfede, or fuipend 
for a tiqf^e, this command ? lor I prefume that a 
temporary fufpenfion might be fi^fficieat for this pur- 
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pofe } a total (Separation is not requifite: it \8 not necef« ' The 

fary that there fiiould be no profpe^ of a fpeedy re- .; L 

vival of the command j It is enough, if another com- ^*^|,*** 
petentauthority^and ftill moreif aparamount authority, 
had employed him on a olear, diftind, and feparate 
fervice, ahhough that fervice might, in its own nature, 
be very fliort, and the party be direded immediately 
after the performance dF it to revert to his former 
relation of fabje£Hon» 

I have faid a feparate fervMj becaufe it would be 
loo much to fay, that there may not be fervices fo 
coincident as not to aflPefb the relation. There may 
be duties which can hardly be confidered as obflrufting 
the execution of the original duties— -mere incidents, 
and nothing more* It may, perhaps, be extremely 
difficult to difttnguifh, in particulai^ cafes, whether the 
new fi^vices are merely of this incidental nature : It 
may not be eafy to lay down any general criterion, 
that (hall be fufficient for all cafes : CouiUs muft dif« 
tinguifli, as well as they can, when die cafed arife, 
fubjeft undoubtedly to a poffibility of fome mifappre* 
henfion, in a matter which, in the nature of it, admits 
of very thin partitions, of very nice and flender gra^ 
dations. One fafe ground, on which the difcretion 
of a Court might, perhaps, venture to truft itfelf, 
would be, if the new fervice impofed was of fuch a 
kind, as neceflarily to carry the party out of the 
direction, and in a contrary dh^edion, to that in which 
the original fervice would have engaged him. If the 
fervice carries him merely on his road, it may be too 
much to fay, that this is tQ be deemed a feparate 
. fervice ; it produces^ no ieparaticm — but if it is tbai^ 
which by mcEj/ity carries liim, or by probd)ility may 

carry 
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Ti» cftrry hni elfeiwheFe, then I incline to think, diat St 
■.T has fomething of the charader of a feparate fervice, 

^i^D^ and does pro ieihpore lay the driginal authority afleq), 
tiH its fiinftions are executed. 

Admiral Kingsmill was the Admiral on the Irijh 
ftation^ and at that time the limits of the ftation 
appear not to have been Yery accurately defined (a)k 
The orders delivered by Admiral Kingsmill to Sir 
Tbomai Williams ^ diredled him to go to Port/mouth 
with convoy, and there io refit. The orders are, 
<« to have his (hips refitted, to inform' the Lords of 
the Admiralty of his arrival, and to lofe no time in 
refitting, and retummg for further orders*" Sir 
Thomas Williams goes to Spitbead. He writes to the 
Admiralty, as he was direfted to do. At this time, 
the Admiralty might have given him orders merely 
confirmatory ; They might bavd faid, get your fhip 
refitted, and return to the Irifil) ftation ; Such 
orders would have produced no new effeA, in altering 
the fituation of the parties. The Admiralty might 



(a) Tt appeared from one of the pleas, that the Irt/h ftation had 
been newly created, as an independent ftation, at the commence- 
ment of the laft war,- and that the limits of the ftation wete not yerj 
correftly defined previous to the 4th oijlugufi I'jgy ; when the Se- . 
cretary of the Admiralty addrefled a letter to Admiral KingsmilU . 
approving of the re-capture which had been made of two large 
Pwrtuguefe (hips, by the Gaiatea and D^is ; but concluding, ^ I ' 
^ am conmianded by their Lordfliips to acquaint you, that the^rara - 
« pleafed with the fuccefs of thofe officers, and have direded fn^ . 
*^ to defire yau will in future confine the limits of the ftations pt 
<< the cruizing ihips under your orders to the northward of UJbantt , 
^ that they may be at hand, in cafe their fenrice (hould be re- 
f< quired en the cpaft oilrdmLfl v . . .Evan NsfbAi*- 

alfo 
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alfa have ghren orders fo concorrent, and coiaddfolt ti» 
as hardly to have any eSeGt. For imtance) the orders » . . '_> 
i»^)&/ ^^t;^ feid, refit as faft as you. can }. here are ^^^^^ 
(hips going on the fame route ; proted them as &r as 
you fail together. AJl this would be to be done in 
itinere.; It would fcarcely occafion a retardation of 
his return $ at the utmofl, it would but produce, a. 
mere variation in the celerity of his movements, and 
np deviation. So if^e AdmR^alty had faid, here is 
mpney to be delivered at Plyniotdh^ drop it there, aa^ 
you pals, and go on ; I don't know if that could have 
been deemed an eflential variation; All the eflfed 

IS 

would have been to create a mere variation of the 
celerity of his retun^, and nothing more — a mere 
dropping a parcel on the road, without producing any 
deviation ; though it slight have been very different, 
if the money had been, tp be conveyed in a contrary 
dire£Uon, as, for inftance, if it had been ordered to be 
carried to fVaolwicb or London. 

Now the fad is, that . orders of all thefe feveral 
kinds were adually given by the Admiralty ; and if 
the matter had refted here, the authority of the Ad^ 
miral would have been clearer. But . it is likevrife a 
fad, that all thefe orders were fuperfeded by final 
orders (^), bearing date, 8th September 1796. The (a) vide fiipni 
queftion is, what is the effeft of thefe orders? On ^^^' 
the firft view, perhaps, the' words, '^ taking a fliort 
range/' may be thought too . flight to be confidered 
otherwife than as a mere comcident fervice, direding, 
as has been faid, the mode of performing it. But 
there was an ulterior purpofe, ^^ to fall in with the home* 
ward bound Jhips^ and afford any .prjoteSion tbey mof 
ftaaJL in need of*^ Upon thefe words, it vrill he 

proper 
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o!^. P^P^ ^ enquire firft* what they migbt m £a&'lead 
- — -— • to ? And fecondly, what> upoa the a^al inteipre- 
'%^;^^ ' tation giveti by Sir Tbenuu WUHanu^ and adopted by 
the Admiralty 9 they did lead ta ? In the firft ^ce, 
k is very apparent, that a fair conftru&ion of the(e 
orders mgbt lead this officer back to Port/mouth ; for 
who can £iy, that that might not be a necejary prote^ 
Hon for fome of thefe flups \ Suppofe he had m^ 
with fome of them in a difabled ftate--^Suppofe dieire 
might be intelligence of enemy's privateers hovering 
about them, would Sir Thomas Williams have obi^yed 
thefe orders^ if he had travelled on to Ireland> 29^ 
left them to their fatq ? Moft certainly not--*He wa^ 
to give them any proteSion they ftood m need of; 
They migbt want prote^on up to their ports, and it 
was his duty, utider thefe diredions, to give it. 

&i- iaiiittg under fiich orders, it is impoffible to 
iay, that his condud was any longer under the 
immediate dire£Hon of Admiral Kingsniillj for it was 
to depend entirely on circumftances, whether it might 
not be . the very reverie of what Admiral Kinpmill 
had comA^nded; Itiftead of returning to Ireland vs^th 
diiparches, thefe direftions boimd Him to the necef- 
iity of coming back to Englijh ports, if circumftances 
ihould require it — No man can fay, that if be made 
a prize,' whilft fo employed. Admiral Kingsmill was 
diredifig And i^JHiig in ibat capture ; and his 
nuji^ 1 apprehend, be direding and ajjijling^ for that 
is the condition oh, which alone his title deed^ tlie 
proclanatbn,^ grants the flag^eighth. Suppofing even 
that there WBs^a connexion of fubjedion rematoin^, 
•ftfll it ifc hnpofllbte ^fcr 6]^, tfi^ Admiral^ iR»iim//!f 

: . . , could 
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{a) " You will be pleafed to acquaint my Lords commiflioneni 
or the Admiralty, that having landed the money at Plymouth on 
the z6th, I failed from thence on the evening of the following day, 
and was for four days afterwards kept in the Channel by light and 
variable winds. In the courfe of the fucceeding days, I fell in 
with^ at the entrance of the Cbanneit three large and valuable Ihips 
from Surinam to jim/Urdanif and afterwards with the other under 
neutral flags. Having in my pofTeflion intelligence that thefe 
(hips were loaded at Surinam on Dutch account, I could do no lefs 
than take poflefSon of them, and accordingly exchanged their 
crews, and fent them to Port/mouth. I likewife, in the fame period^ 
fell in with fome Englt/b merchant (hips and tranfports, which 
had been feparated from the Leeward IJland convoy, fome fo late 
as the 1 6th. I was informed by thofe (hips, that the fleet was 
tmich fliattered by a heavy gale of wind they encountered a few 
dayf before. The eafteriy wind at this time prevailing, I thought 
it my duty, in purfuance of my orders, to afford all poffible pro* 
tedlion to thefe fcattered fliips that might be dropping into the 
'ChanniU with tha rifle of Working unprottded againft a contrary 
' ?0L, IT. ^ c c wiodt 



The 
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could be confidered, in any manner, as direfting and 

^ffiftin^ in fuch captures. , -« — :: — - 

The next inquiry is, what actually was the expolition i^joj. 
applied by Sir Thomas Williams, and approved by the 
Admiralty. His letter is ftrong evidence on this point, 
and proves to demonftration, that he fo expounded 
his inftrufWons in faft, and that the Lords of the Ad- 
miralty juftified that expofition. His letter (a) dates, 
** that he was cruizing with the view of failing in with 
the merchant (hips ; that he did fall in with fome of 
them ; that he learnt thjere were others much fcattered 
by a violent wind, and that he thought it his duty to 
return to port with them.*' The very firft (hip was 
captured whilft he was not advancing to Ireland^ but 

was 
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Tho ^j^as cruizing on a contrary diredicm for thefe vy^d^ 



Undoubtedly it is not every iiim or deviation from a 

courfe; but here was a general ading upon tMk 
Adouralty orders, of which Admiral Kingsmll vas 
not confcious, and which not only might be^ b«t 
' adually were^ in the eveat, inconfiftent with Htm ^* 

ecution of the orders of the Admiral } and ev^ts kir 
lowed, which would not have taken place, if Sir 
Thomas Williams had continued to ad in CQnIiDrmity 
to Admiral Kingsmill^s orders. 

What might have been the rule, if Sir Tbm^ WH* 
Hams had taken upon himfelf to aiSk thus, witho^s^ 
thority, is a queftion which does not arife ) inaf^^jt^^ 
as he had a juftifying authority for what he did« Per* 
haps even, in that cafe, criminal as the mifiiemeaopt 
might be, it might be a talk of fome difficulty to build 



wind, and accordingly did fo to the utmoft of tny power, by feeiif 
feme into Scillyy and working with others into the chops of tb< 
Channel ; and finally, with a change of windy accompanied them 
up the Channel; and having fo done, I nave juft anchored at Sf^- 
beadf for the purpofe of receiving on board my officers and men* 
aiid getting rid of the crews of the faid Duuh ftaps.'^S^h^^ 5^ 
Offoher 1796." 

Anfwer from the Admirahyy 6th 03oher, 
'* I h^ve received, and read to mj Lord? Conmiiflp9iffr8,ef'titf 
Admiralty, your letter to me ofyefterday'8 date* givip j, an WCl^t 
among other occurrences, of your having detained apd fent iotf 
Port/mouth four vefTels from Surinam to Amjlerdanii ^nd qf the 
protedion afforded by you to the fcattered fhips of the Lemoxi 
Jfiani coitvoy, and have their LordfhipB commands to acquaint yoS) 
tba^ tt^ey have approved of the proceedii^gfjqu tiie 9C9«|i<>"9T^ 
have ilated. . • IV. if^tfii^ 
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a claim for the flag^eighth oh a capture fo made, upon The 

the ortly feniKtation,- the proclamation ; for, though -1— . 

flic wrong-doer might tiot be fiiffered to profit by his ^"^^iJ^, * 
o»wii wrottg, it would not from thence neceflarily fol- 
JoT^ that the commanding-officer, whofe orders were dif- 
iityed^ could maintain a legal claim to his eighth. I d6 
iKJt iwean to give any confidered attd much lefs a de- 
cided opinion upon a queftion which, relatively to the 
ftate of fads contained in the prefent cafe, is merely 
hypothetical, when I* fay, that poflibly the Court might 
be juftified m finding a mode of condemnation, that 
Ihouki confift with the regulations of the prize aft, 
and yet fliould withhold from the wrong-doer, the 
benefit of prize taken in violation of his duty. • 

■ ' tJpon this view of the cafe, I advert flightly to fome 
cir(rutttftances that have been dragged into the caufe ; 
foch a&, the ordinary route of Sir Thomas Williams^ 
or others, which would weigh but little either way; 
for I do not decide this cafe upon grounds^ that make 
that a matter of importance. The defcription of this 
Kmits of the Mfi ftetion, or ^whether there were then 
any defcribable limits or not, is alfo a matter of no 
moment ; the capture being made on groutid which 
belonged ^equally to the Irijh ftation and toother ft ations ; ^ 

nor do I attribute much importance to the evidence 
refpeding the pra&ice of the Admiralty, in notifying 
the detachment of a vefiel ; without any evidence I 
fhould, of courfe, have prefumed it to be the praftice, 
becaufe it is clearly for the convenience of the public 
iervice that it ihould be fo ^ I fhould equally have pre* 
Turned^ that it is fometimes omitted — fometimes, pof- 
libly, from accident, and fometimes on reafonable 
grounds. In the prefent cafe, where the Ihip was to 
rejoirij I fee particular reafons of diftinftion why it 

c c a might 
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The might have been omitted ; for, if (he had not met 

! with thefe veffels, flie might have arrived at the Irtjb 

^"^^j!*^ ' ftaiion as foon as any other intelligence could have 
reached Admiral Kingsmill from the Admiralty. 
Upon the whole of the queftion, which I cannot but 
confider as one that is very open to difcufBon, I Ihould 
have been extremely glad to have fortified my own 
judgment, by the authority of decided cafes : but n(i- 
ther the induftry of the Bar, nor my own refearches, 
can fumifli me with any cafe on this particular point. 
I am, therefore, driven to decide it on principle: 
Upon principle J I am of opinion, that thofe captures 
were made under the orders of the Admiralty, not 
♦ confirmatory of, nor coincident with, the orders of Admi- 

ral Kingsmilly h\iX.fufpending and annulling thofe orders 
for the time, and producing captures and events, 
which would not otherwife have taken place ; on thefe 
grounds I conceive myfelf bound to pronounce that 
Admiral KingsmilPs right to the flag-eighth does not 
exift* At the fame time, confidering it to be a 
queftion of mere right between the parties, fit to' be 
contefted, and fairly and liberally conduced, I do not 
think that I fliall incur the imputation of fhewing any 
- improper indulgence to litigation, if, in adjudging 
the whole prize to Sir Thomas Williams j I neverthelefs 
decree that Admir^ Kingsmill is entitled to Ins 
cxpences. 
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THE WILLIAM AND MARY, Dickson s,ft,itb. 

Mailer. "°'- 

THIS was a cafe of a claim of foint capture, given Jo**"* ctptur«— 
on behalf or the Mars pnvateer, admitted to mufidatinoaiht 
have been in Jight^ and in company, at the time of JJJ^ °/*^^ 
capture by the Alerts 1 80 1 r Iil!^'<i'-^r^w 

in thu ioftance. 

On the part of the a^ual captor ^ the King^s Advocate fuftamtd. 
contended -^ — That the prefent claim was barred by the 
aft of the matter of the Marsy who had overhauled 
the William and Mary, but did not feize, and had 
afterwards deliberately declined to be concerned in 
the capture, under a belief that the property on board 
belonged to neutral fubjefts, merchants of Portugal. 
In the difcuffion of evidence on this faft, the King's 
Advocate objeded, that the feventh witnefs had been 
examined (^i) after the publication of the general eri- W Aug.^ 
dence in the caufe (i). (^) juiy 4. 

The Court aiked how this had happened, and what 
reafon could be afligned for it ? It was anfwered by 
the ProAor, that as long as the depofitions had not 
been feen, it was ufually allowed to examine witneffes . 
at any time. 

Court* -^ The term probatory is regularly concluded 
by the publication, and it is for the Court alone to open 
the term again, as it may feem fit to it's difcretion — « 

c c 3 that 
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The that difcretion will be influenced only by two circum- 
'and^" ftances — by an aflurance, that the party has not feen 
the depofitions, and that he was prevented by feme 



Mary. 



Sept. 7tb, caufe from examining the propofed witnefs in pnoper 
time. Is any caufe alledged why this witnefs was not 
examined before. 



Qlt was anfwered, that there was no particular reofon; 
that he had been examined a^ foon as he came from 
Jerfey^ as it feemed material that bis evidence ihoolil 

be introduced.] 

The Court dinefted the depofitions of this ^optnef^ 
not be read or received as evidence. 



Judgment. 

Sir W. Scotu — This prize was taken certainly a&) 
cording to the depofitions by the Aleri^ but in coim 
pany with the Mars ; therefore, if the cafe had come 
on upon the preparatory examinations, there can be 
no doubt but that condemnation would have pafled to 
both. The prefence of the Mars is mentioned in 
the depofitions, and the fociety in which both the 
privateers were failing, would have been fuificient to 
conflitute a cafe of joint capture. But there are ci^ 
cumftances, undoubtedly, which may takQ oi ^ 
effeft of being inftght^ in many fuppofable cafes thu 
might be ftated : as, for infiance, if it is proved, 
(hat in this pretended joint captor, there was- a-pofitiTf 
defign not to capture at all. In the prefent csuTe, the 
Mars had nothing to do but to give a claim, and rely 

15 on 
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[a) The privateer had lately failed from Ll/bon, 
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oa the depofitiond in preparatory which would prima Th« 
fadt be fufficient to eftablifli her interett. Inttead ^^'^'nj''' 
of that, an allegation was given in, ftating the ^^^^' 
drQumftances of the cafe with more pariicularity. In Sepu ?th, 
mtSweti another allegation has been introduced on th^ 
oppofite fide, alledging a total difclaimer on the part 
of the captain of the Mars^ to be concerned in th^ 

I am not aware oi any cafe . of that kind that has. 
C0IM before Ae Court, £> as to obtain a folemn de- 
cifion, upon the effeft of fuch a difclaimer of all in« 
tereft in the capture that was gcnng on. On general 
ptiaeiple^, it feema not equitable, that one, who re- 
fufed to partake in the rilk, £bould afterwards advance; 
a title to ihare in the profits. I do not remember any. 
cafe that will ferVe as an authority on this point-— but,r 
according to the difpofition of my prefect opinion, F 
think it would amount to a renunciation on the part o£ 
the mafter, and that it would have the e£Fe6: of bind* 
mg thofe under his command, aiid alfo the owners, for 
whom the mafter mufi; be confidered to a&. In order 
to have this efFed however, the Court would certainly 
expeA it to be clealrly (hewn, that fuch a difclaimer 
a&ually pa({ed« It is ftated in the allegation, that 
Captain Fergufvny the captain of the Alert j went pa 
board the Mars^ and expreiTed his intention . to feize^ 
atiedgtng a beliet that there were no* hides at t|;iat time 
in Portugal (a\ but what had come from the ^panijb 
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The fettlements ; to which Captain King mad4. wlh^^ 
'«nd^ ** that he believed they were Portuffii^ .hi(i«6» and 
_ ^'^*^' declined to have any thing to do with tbein.'* • Gaf^HM 
*'/'• 71k, Fergujon then replied , that be meant to d0i>am <h« 
fliip, and if Captain King wifiied to be conceme4> ^0 
mud fend fome men on board to aflift in oaviga^g 
her into port ; to which Captain King replied, *^ htf 
knew the confequence of detaining neutral property^ 
and would have nothing td do with it/* » ^ . ? 
If this had paifed^ and^ had been ihewti to hare 
pafled, there would hav6 been an end of the cafe^ ^ 
to the fa£l ; and I hate already exprefled my dpinidlL 
upon the law. It is a very precife and full dedamtioa ^ 
but I cannot help thinking, that on Jo roaterhl a coir^ 
vieriation as this would have been, - Ctptata^ jRfr;tt$^iz: 
jhould in common prudence, ^nd eavtioii, have laken' 
care to have the fad attefted beyond all poffibilityiiaf. 
controverfy. It being commonly known that ibt b^itg 
in fight is fufficient to eftablifii a prefumptive iBterei^. 
Captain Fergufon mud: have been aware» that he was 
liable to have this . prefumpticm let up i^ainft him; 
and therefore he (hould have taken care to have fomtf^ 
thing in writing, or to have ufed a fort- of ragttik: 
Uj^ium^ calling on witaefles formally to note the hOi 
with precifion, fo as to eftabli^ it beyond all poffibility ' 
of doubt. Inftead of that,, it is impoffible not t to; 
obferve, that here is a very great variadan in tbej 
. Evidence on this point. Nothing is pi^ed in^detail^ • 
that correfponds in any degree wiith tto fa&s allk<%ed^' 
in the teftimony of either of the three i^ttnefles tint 
have been examined -^ efpecially on that article of* 
the ;pllegationj which defcribes the siodce giv»n by 

, . •: . i •• ..Optai^'J 
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Capidin Ferpt/ou, ^' that if CaptaAi King meant to rix^r 
have any fliare in the prize, he ihould fend an equal 'i,"'^*^ 
mrmber of men on board,'* which would have beert ^ J^^^r. 
a* ftrong and natural circumftance, if ft had been lub- ^i:i?'-7»b, 
ftMti^ited in proof. There is alfo great variation atrd 
diverfity as to the place where the whole converfation 
m fuppofed to have palled. The allegation dates it to 
b^ve taken place in the cabin of the Mars^ bat as 
far as I can underftand the witni^i^, it iis not fo 
rspoi^fented by them. The flrft witnefs takes no no- 
tsseeof it. Another lays, *• ft was in the boat of the 
jtf/^t/' and a third gives a ftiti more improbable ac- 
Qpanity ** that 'the mailers were ftanding on their re-' 
fps&ive deeks^attd' held tln^ c^mverfation by means' 
of ^ipeakingtrmn^t $*' if fd, it mufft have been heard' 
by every p^rft» im board the Akrt ; inftead of that,- 
tibsre are^oniy three witndTes examined, of whom, the 
firft takes no notice of n, and one defcribes it to have 
paiSed w the boatof ^tbe Alert. . . 

The whole df this account muft bealbwedtobe 
ftated with greM vn-iatidn, and not in the way, in 
which a cosiveri^fibn ought to be ftated, that ^st^s to 
have fo material an effed, as to prevail over the con- 
ciuiion of law, which would be raifed by the coriw^ 
binaiidn of circumftances which is admitted to havet' 
exifted* A converfalion by which foch an effedbis td' 
be produced 5 (bould be eftablifhed in^be mdft fatisfac- ' 
tory imnner. It is not unworthy 6f confideraridn alfo; ' 
that if I give creHit to the fads ftated in this alle- ^ 
gatbn, I muft impute falfehodd and perjury to all the^' 
wimeffes examined on the other fide, who all fpeak 
ii^ direft contYadiftidtf td ^ &is ddcount. I have Idoked ' ' 
inttEtiieJmfwers of the party, as I had a right to do, 

and 
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The and there I fiad likewUe, thsi: it is poiltively d^tteit 
^?nd** o^ Q»th, It is a charge, therefore, that iavolvesall the 
. M^»^' other witneffes ia a wilful mifreprefentation and per* 
S4fi^xh, jiufy. Qn this part of th^ cafe, I muft again recur to 
what I hove, perhaps, already too much laboured, that 
the party fetting up this coaverfatioa has not eftaUifl>"> 
ed it with that precifion and certiaiiity» which ibouldi 
be required to over^rule a fettled preiumption of Iw^ 
It has been contended in argument however^ thnf 
this account is corrobora^ by other §2lQb of the 
ca(a« It is laid, that Captain Kifsig fix^ over-hauled tfaei 
veflel, and releafed her. But it appears, that evim; 
Mr. Fergufm iH'ft hefitaied, and*, declined to feiiM^^itill 
finding that all the hides that were in Pdrtugal^ bad 
oome from a Spanifls fettlement, he altered bk opkiiom 
Then, why may we not fuppbfe^ that the iwie iafor*'' 
mation would have produced the fame effe£b on Gaptsitt 
King ? Again it is fatd» that fuch fteps were not takeir 
by Captain King, as wtmid naturally hdn^e been iai0 
by any one,, who mea&t to aflert a joint iotereft in tbd 
prize. But I perceive according to- the teftimony oi( 
one witne&, that it was the boat rf the Mars that 
wad fent on board* The boat of the Mars was made 
the inftrument of capture, a circumftance which ia 
not altogether without its effed, as ihewing thai it waa 
under the concerted defignof both parties^ thatdM 
feiasure was made. It is farther objeft^ chat' iMi 
prhe mafter WM fent on board, nor any other p^rCoo^ 
to keep poffeffion for the Mars. Undoubtedly fach 
a meajTure would be highly proper, on coniiderati^^as 
of intereft, and, I might almoft fay, of duty. It fecfirea 
tbe^ right and partictpadon of a^ncy>. s^ ferv^ atf 

material evidence to fliew co*operatioa« But it i^ ^ 

be 
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be remembered, that the capture took place late hi t^* 
the evening ; that the weather was extremely rough ; aod 
and that it was not eafy to put men on board ; which ^^^' 
is not denied on the other fide. On the next mom- ^ff '**•» 
ing the privateers feparated : the Mars went in purfuit 
of smother veffel, and it was not until her return to 
her own port, that a claim of joint capture was ad* 
vanced. — Another argument has been drawn from the 
delay in inftituting proceedings here, till late in the 
caufe. Such delay is certainly improper ; but we all 
know how long parties frequently hang back, fome- 
times till after an appeal, without affeding their legal 
^ intereft to flia^e. This obje^kion does not even attach 
i)^/ ftrongly on the prefent cafe. How long' the 
erttiae continued does not appear; k is affievted by 
tbcxfe concerned for the Marsj that an intimation wag 
given here of aa intention t^ interpofe within thvef^ 
months* Confidering the diftance at which the h€t 
happened, and- the time neceflary for communication^ 
I do not think that there have been any laches, ftom 
which a renunciarion of intereft is to be inferred. It 
is^ befides, a ftrong circuinftance, that this mterven* 
tion was given at a time, when the flitp had beeA 
reftored, and before the admiffion of a claim for 
die cargo-** when the event was uncertun, and the 
party might have reafon to apprehend the coiw 
fequence of becoming liable to cofts and damages. 
This circumftance is^ I think, ftrong evidence againft 
any derelidion of the intention to (hare. 

On the whole of the cafe, I am of' opinion that 
if the allegati<m had been proved, it would- have 
amounted to a reaundation on the part of the 
snafter, and that it would have had the etk& of 

binding . 
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The binding his oiraers and crew ; but thinking that 
'ind^** fi^ aJlegation is not proved, I (hall adhere to the pre- 
iiimption of law, and pronounce for the intermit of 



Mart. 



Sm 7ih, ih^ Marif as joint capton 



jt 



a^«.8th. SHIPS TAKEN AT GENOA. 

1803. 

commatatioii rpHis wds a cafe ariiiag on a demand made by tha 
c'-^Thofe'' merchants of Genoa, for the fum of ij^ppol. 
ihips not pro- (^ij tQ jjave bccn exacted by Lord Keith, as a com- 

te^ed under , , , ' " ' ; ' 

the terms rf the Qoutation fof (hip^ feized in the harbour of Genoa ^ a^^ 
"rther QudHon left behind^ at the evacuation of that place by the 
j;^II/rio be Sritijb and Jvjirian forces* After a memorial had 
con/uitredM beexi prcfeuted to His Majefty in council, the claimants 
lawful?— and 10 ^cxc advifed, that the proper mode of proceeding 
tot?eca^rA?— would be to apply to the Court of Admiralty, for a 
fhxHT'*^ '* monition on Lord Keitb to proceed to adjudication. 

In this form tb^ queftion now came forward. 

On tie. far/ pf. tbe/eizors^ the King^s Advocate and 
Arnold. — This is a claim for 500,000 Genoefe li- 
vres, paid by the inhalxtants of Genaa^ as a commuta- 
tion for vefllels^ feised in the port xiS Gema iR i Aoo. 
The queftion for the immediate confideration df ' the 
Cpurt is. Whether this money is to be confidered as 
prize : if it is, it will be condemned to the Crown, nether 
than to the captors, as indeed the captors themfeTves 
feem difpofed to admit. The prefent queftion is, 

however, 
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however, Whether it is, at all, condemnable as prize ? *-; — 

The money is to be taken as the reprefentation of the ^i36> ' 
ihips, and therefore the whole cafe refolves itfelf into 
this finglequeftion. Whether the (hipping wasprevioufly 
protected by the capitulation that had been entered 
into between the Britijh and Auftrian commanders on 
one part, and thofe who were in the poflfeiBon of the 
Government of Gema^ at the 4iaie when it was fur- 
rendered to the combined forces. How does the cafe 
(land on the terms of the capitulation ? The articles 
relating to. this property, are only the 8th and 9th 
articles. The 8th article ftipulates, " That it fhall 
be lawful for the French^ Genoefe^ and' the Italians 
domiciled, or refugees at Genoa, to withdraw them- 
" felves, with whatever belongs 10 them, whether 
" money^ merchandife, moveables, or other eflfedte, 
** either by land or fea, wherever they judge it con- 
'* venient.'* On this article it is that the claimants 
principally rely. But it is a well known rule of 
interpretation, that fliips (/?) are not underftood to 
be included in the mod general terms, unlefs fpe- 
cifically defcribed. They are a fpecies of property, 
/ui generis^ and are not included by mere general 
terms, however comprehenfive. The language of 






{a) En regie gen^rale, les navires ne font pai comprfs (bos le 
Horn gininqoft 4e marcb^mlife l^ Jf ciqfif parce qu'ils font des 
.^pbjets aflez importanaa pour etre deiign6a par Ul d^nomiaation ^ui 
leur eft propre. Falin Trait e det Prifes^ yo\, 2, page 223. 

Sub generaU rerum vel mercium nomine navis oon Tenit.— * 
Styfmannui Jui Marlt, part 4. ch. 7. n. 2851 page 455.. - 

our 
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oor own Prize Ads bears teftimony to this rale of 

^803. ' conftruftion^ by exprefsly enumerating ^//>x by name 
among fuch articles of prize, as may be fuppofed likely 
to be captured by the joint operation of hnd and fea 
fiifrces. If rbe queftion depended upon the conftrudioa 
to be put upon this article, under the ordinary nile of 
interpretation derived from knovm ufage and pradHce, 
the claimants would find a diflicdty in maintaining, that 
they were exempted from the ordinary confequences of 
capture, which fubjeds the property of the efiertiy 
of all kinds to confifcation, unlefs protcded by parti- 
cular ftipulation. 

Other evidence however is not wanting to iupport the 
interpretation contended for on the part of Lord Keith, 
Lord Keith^s affidavit (a) has been brought in, de- 

fcribing 
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(«) Appeared perfonally the Riglit Honourale Lord JCetttt 
Admiral of the Biue^ late Commander in Chief of His Majefiy^f 
fhips and vefTels in the Medlterraneitn ftation, and referring to the 
atteftation by him made in- the caufe on the twenty* ninth day dt 
November laft, now further made oath, that after the ihips in qurf- 
tion, or part of them^ had been laTentorized by his diredios» 
and the fum which was conceived by his agents to be about their 
true valuci was demanded from the regency, or the perfons ap- 
pearing on behalf of the proprietors thereof, a deputation from 
them waited on him, this deponent, reprefenting their inability to 
pay the fura fo demanded, and afterwards entered into a negocH- 
tion with the agents for the capture on the fubjeft, but Ae de- 
ponent has no recol1e6Uon of their objeding thereto, ori acconnt 
of its enormity, nor does he believe that they did'fo, or ttiat any 
complaint whatever was made to him on the violence or Jtajuftirt 
of any orders given by hhn ia refpeft to the faid fcizure of the 

ihipt 



HIGH COURT OF iDMIRALTY. §91 

{crilHng Yery precifcly the Jfcnfe in vfbkh the capita- p— 

kiUon was underAood. By this affidavit, it appe^s, ^303. 
chat tJhe prote^ion of the fhipping in the harbour was 
expre&Iy introduced into the propofals on the part of 
Genm^ hvt th^l: he htoifelf refufed to admit it^ de« 
claring, ia ftreliminary^ that he would not confent to 



fhipa i» queftion, it being a matter of notoriety that the dipping 
was^ by the articles of capitulation* left at the difpofal of the con* 
<)Xieror8, and that all attempts to exempt them from feizmp had 
been ftrenuoufly and fuccefsfuily rcfifted bjr the deponent. And 
the deponent further faith, that the fubfequent reduftlon of the 
deinani was acced^ to, not on the ground of the property having 
l^en e$im9tc4 beyond ite real value, but folely as an ai^ of grace 
and favour to the merchants of Gfwa% ifi coolequcoce of their 
reprefenting that they were unable to raife the real value of the 
fiiid ihtps ; — that during the negociations, in rcfpe<^ to the faid 
compenfation, the deponent and his agents mofl probably informed 
the-depwtation^ thai the ftHfn received would be properly fecured, 
and ultii&ately difpofed of as His Majefty (hould be pleafed to 
diced.; and tha( any juft repreientatioo that they wiihed to imike 
would undoubtedly be recejved ; but this deponent expre&Iy 
denies that he made any ptomife of re(titution of the faid com- 
penfatioo to the parties who advanced ir, or gave any aflurance of 
its being reiloved. On the> contrary,, be tbie depoaent adways 
confidered, and now confidera the fum received as only a trifling 
(;ompenfation» by np means an equivalent for giving up a great 
number qf valuable (hips, which had juftly incurred the penalty of 
confifcation, and conceiving that there would be no hefitation in 
refpcfS^ to grranting the faid fum to the captors, as a gracious 
rpirard from Hn Mjyefty for their perfevanbg effbruin the reduc- 
tipn of the faijd city. He pctiibated a meniorifd to His Majefty 
in the ufual way^ and without any f€x;c!ecy whatcvery praying a 
erant of the faid fum accordingly, all which the deponent refiri 
to the beft of his knowledge and belief. 

KEITH. 

it. 
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Jll. It, or ficcept the terms, unlefs it w^ withdrawn^ .9{lj^ 

"^^ in confequence of this refufal, that article was withf^ 

drawn* The condud of the captors is alfo evidence of 
the cojnftrudion, that was put upon this queilion a^ 
the dme» Inftead of exempting the ihipping fo.iiz)d. % 
p|ort, they proceeded to take inventories^ and a£ted 
in all refpeds with regard to the property found oii^ 
board the fhips, as if they confidered themfelves to^ 
have obtained a prize intereft in them. j,^ 



.1 



On the other Jide^ Laurence and Swabey. -— Witl^ 
refped to the form of condemnation, if t^. Coy;!) 
fliould be of opinion that this money is to .be oovi^ 
demned as prize, that is a queftion with which' t)i^ 
claimants have no concern. If this mode of CPOV) 
ihutation is confidered as ranfoniy which is a th^ 
prohibited and forbidden as illegal, the gaptor^ 
dannot with propriety be admitted to . come fofi) 
ward, and. main tain a claim arifing out of theii; 
qwn illegal a£t ; on that ground, the condemnadon^ 
oii^ht,- perhaps, more properly to pafs to the Croy^ 
But that is a queftion which in no manner affe£ls th^ 
claimants. On their behalf it is contended, that thii^ 
property is not liable to condemnation* The faOs^ 
that refpeft them, are (hortly thefe: A la^e^ 
fum of money was demanded of the inhabitants of 
. Qejioa as. a coaunuution-for-ar mimber of flitps, not 
precifely afcertained, but amounting to about fire 
hundred, at the moment when the Britijh forces *%rfe 
in the a£t of evacuating Genoa. It was a {neafur^tpq 
the moment^ in. which th^ ^verj^^. called uipo^ ft^ 
decide in twenty^four hours. Under tiii$ pn^ifisi^^ 

'lieMfity 
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neceffity they paid the money : But^ as il^muft be u&« ■ 
d(?r(l;ood, and as it' was expreffed by Lord Keitby ^03.^ 
chey were not confidered as debarring tbemfelves by 
tliat a6): irom praying reflitution, if they could make 
atit a juft cafe. Setting aiide this agreement, as not 
precluding thefe parties, we mud examine the ground 
tJf condemnation of this fum of money, by the pre- 
ttbus queftion, whether there was a right in Lord 
K^tb to feize the veflels themfelves as prize ? 

It is faid, on the other fide, that we could not 
^bider any conJtru£tion of thejirft capitulation have ob« 
taihed reftitution of the vejfels. On this point the cafe 
now refts; for, as to Lord Keith* s affidavit, which 
Ifas been brought in, it can hardly be received as evi- 
dttce at all — certainly not until the other parties 
iteve had an opportunity of anfwering it. Then ^ 
what was the nature of this feizure ? Was it a part 
cf the firft ad of taking pofleffion of Genoa? 
96 hr was it from making a part of the general 
meafores of the combined forces, that it is aiTerted 
by us, and not contradided, that when Lord Keiih^z 
intention of taking away the veflels was announced, a 
deputation of the inhabitants, accompanied by feveral 
members of the Imperial Regency (a)^ waited on him 
to expofhilate againft the injuftice of the proceeding. 

' (tf) On th^ pofleiSon of Genoa by the combined forc^i, » 
Regency was efhiblilbed by the flile and title of the Imperii 
Proviibnat 'Regencyy compofed of natives of the country, under 
tbt peAden^ of Coatt ft.Mbtti one of tbe Generals of his 

•» nukiY* x>o It 
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^i^gl- ' \tjiaftj i4u>ing the intermediate ytkne^ Lord JCwlA^.hKi 
.^G^oyn^.to fupfly paffports, fnid to aQft the inhabi-' 

^fjC4Ktt ^d.^ffe^! agreeably to the.capituittiom. M» 
ihifoiljne^.pf condu^^i io oppofite (x^ a ]Nretttfip&attf 
fei^ping ^ J>nze^ . 9U tbe jSfQilpach of tM Jprweky^^^StA 
the battle of Marengo^ Lord J(>//^ prepared to •&!& 

sL<tay j^vjthkbimalL/efa^ jr^sfT^ iii-feb&/hiMribo^t of {S^ima 
^t fj^n tbf^ >4lh 'cf^f^ toltie.% gib no «& ifSs dtffife 
t^t indicated d8..lotmtiM (9 iaka.pbfl«fl^ rp£^ 
<;Qpecie9^p^^r/}{>enyv > TiU^e. igth^of /tf»^ Oo at«rt^ 
]Kraf ipade tq cak^p^^ffi^mi Wii^TlIkat^sir^ilQiieiimi 
jtieireaf^ydifciaiQimt^ p£chaira^ No»&rT!§hi(|i 

$1 aUiiatJipiw w^^ a^fce i«ieJ>i40d ijiUibjs tiie o(»ja»- 
' :MMiWbich«pp^krsti^kLVQfb^ 

lllmr> on tbe'i^tb pf JMnis it wfs agrfied»;iifti:^Thlt 

His .M3je%'srjtrgnfpo|r{8 wer«itQ be,<ttkjA«!vt]ii.t<t 

c J^ (ktm/f, fbifi^ of urar If efft to 4Weiwi a», fnm; 

. Jtd* l%Mi v^0ffeHiyp w^lyt Brcwh cf^r ^!^Mit^ w^diK) 

!)o. ^ i^rkd P^i'butif 4thly^ TJ^^ aU oxhi^,. nr^cAsr 

7ii^iij4,rG«^i?^.uader .thw own fl?ig ^v 4i(iB[^fi4».S^€i(c 

to be rele$fed <nq tb^ jSovf^omeat'e pay i{^ . $99^969 

livq^s/ ^ CsiA the fwee^iqg cosde^^liofi^ w^ych jiu^ov 

. coatexided £cir on behalf of th0 Britijh fleets ^ fupfof|(l 

, to hsive been in the iatentioaof thofe who Vj^re enctfiM 

, vith thOjComtnand of the combioed; fprc6$i{: fX^i^ 

ture, fcy conjuna operatbtts of kwi «9d.fi99^fc«$fiM^ 

is by M[ m^aps aa^^^y fop^QPfMe KM 

ihif^ ia the harbour bfNomfl tj^^^^i Mniy^^^fii^^lJK 

entitled to the ^^r^fy^QJian^ a lieita^l <jiiBMsftesr4 and 
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irkii iMl^tft^tt^^d^fs, '<m ft ttof be fuppkrfM Miat'the -^ 

'AuJM^n (dtecR^ vrtio co^pertiml to the redudion of ^'^i^^ 
4Sm^^ tvotUl Gonieiit ihat tb^ ^Briiijh Beec alMe 
fiuHiIdliavethe benefiti^fo great a booty. It -can- 
iKifbe tmaktafayed, that Lovd XiM^B aft <tf fi!i£iire 
ivra0itfiide m coofequence. of the c^itolationy ttor as 
ifioahnio^aparrofihefirft aft of takkg j^ofl^ffiim df 

^' Ij^hsft do tfai ixrobda of the dit>kula^n^ < ttp » flfc? 
^Ehb "^Sdi Mtider ^tea ttberty of ^ trfthdMW^ nib- 
41%, mer^bafldiistf) '^ Mber 0f(Hreab}es aftd tSkBtS.^ 
'VfiA^t^ ^hdb -t^ri^^totft ba^ oomprtibendeci fldpa, ^ 
^wdl^a^ other amidea of pvc^ierty, onleTa tiiere la 
^liiethidg It) conboi^l the «^foo6^ meaiiiDgB of the 

«IH^a. Kb€iiiii^of«iifeUsd4aMa^e^ 
«r lpi^«dfe f^MiV T^feneMe te leadeto ^eMfal 

-Ailea' €^ iii(9^ftiqikfti0Ov'«^^ k irere a |>c»t 4b dMoAa 
'iiii ^i^]dHlf«dtjby iM^ to adiAit^Uddoabc. 
, On }lf evtttftra^/ we prdteft' agaftf A any ftush' tufe of 
^iwaiypeiflttiDn^ ttodoilefly that any fiicb rale eaSfta^ m 
nttbidd^Ml«de Ih^a iMfli be^gf ^^^ laiih 

^-ftriheir artidea^ in genei^ /delbnptlbfia of property ^^ if 
'dr'appeam to ha;v« been agraeable to 4he ifiteatkMti of 
"^Aepartiesy that they Aould' bib Ifoinduded. ' 

'^^Bat Ae qlieMM is not ieft on the bare iflttdr- 
(:f««lttioi^<of theft wwdsi The hiientioa^ of the ^e^ft- 
-^Jttadfng ^paitlea^ tha^ Ihipa flmlld be 4b taK^taded, 
^[[^e^ i^Mere 4riy^ttil ftbiik the fetlo^big'articte, 
^^vM& ^uhte^ -fer a • Uberfy which- would 'be ^uga* 

ibry.'aAiliiiUiftWUho^fttebaco^^ Icl^thete 
^AipirfMed C^X <<^«llat;the lAhiibtente <X the town of («) 9^1 vticie. 
^lif^iM''tiK>aid< WU'^Vlbektf tO' OMldUltticttte'^th the 
r* /i% j> D a two 



39« 



ftft. 8th, 

t8oa« 



CASES DETERMINJED IN .THE 

tvo'Cdpftay [/i/t;/^^f3»; and freely to contiaue thdr 
tiade/' Does not this imply^ that they ihould. retaki 
their merchant fliips to carry on fuch a trade ? It would 
Qlherwife amount to this abfurdity, *^ that ycu may 
enjoy perfed freedom of trade, but without ihip^- 
On the terms of the capitulation, tberefare, k. i$ 
ivipaffible to contend that the fweeping condemnation 
now prayed, as the obvious conftru&ion of that ia*' 
ilrumeat, can be maintained. If any eSIid iatob^ 
jubcrihuted to the affidavit of Lord Keiib^ the ckgrnaxtts 
expe£l to have an opportunity of raying to it, be- 
fore the Court proceeds to ground any decifibn upon it 
as evidence in the caufe. In the mean^time it oiiy not 
be improperly expnfied to fi^ne ohfervation. The orders 
^i(en to Captain Beavor appear not to be very eoo- 
diftept 'With the intecpretation zK>w contended fin:. Tiife 
4)iders. were, ^^ to. make an inventory: of .the ib^ 
and afeertain fuch as iud entered iacontravendcMaKf 
the Jolockade, that they might be proceeded i^piaft 
according to law/' That is intelligible. ; but it fliev^ 
a irefcrvation in the mind of Lord Kjti$b to proceed 
4mly againil ihips of a particular defoription -» tx) ea^ 
amine what (hips entered in breach of the blocklKle, 
^hat ihips were avowedly Jr^/irifr or Spamjb^ vrint 
were Yeflfels of war, and to releafe the reft, accord- 
ing> to what is afterwards ilipulated in tfa^ agite- 
tnent of the 19th of June. Ships of war, and 
fuch as had defrauded the rights of war, k ^ 
his duty to detain ; but this dtfcrinunbdon, wbi^ 
is afterwards made, is malerkd to fbew^ thatite 
i^fufai, which Lord Keith is fbted^td haw ^veo 
10 the^ propoials, muft be underilo6d;aB'iubj$fl:.tt> 
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tiie fame rtfervatidn.- To refitfe to include fliips of -r- — — r— 

war, or (hips entering in breach of the block^ulej 1803; 

was right and proper ; but now to extend that refu&l 

to all ftips, with a view of (hewing that the fubfequeni 

fefziire of all (hips was ' agreeable to the firft capitular 

tion, and done as a part o£that a£t, is to bring forward 

an ex foJifaSlo explanation, which is contradi£led by 

tlbe eourfe of events that s^hxally took place. On the 

^hole, it is fubmitted that the Gotxvt will not come 

to a decifion unfavourable to the claimants 00 the 

inrefent evidence* ' 

.... 

V , JUDGMEHT. 

^ Sir RT; "ScM. i^ This caufe arifes out of thefeizureof 
'fi^^ in June i8<xo« It now comes on in the nake4 
ihape of the adaotiffion of the cl^m on the behalf of th^ 
M^hitamf of Genoa ^ at that time undoubtedly m 'a 
iftatig t^ hoitility with this country. There is.nd 
Ikg^eftion in the claim, that any other perfdns are 
^aggrieved, than merchants of Genoa^ who were ^ 
dd^ly Enemies ; unlefs it can be (hewn that'the]p 
•bad been taken into the proCedion of this country, 
• and that the feizure was made after the time when 
dvdy had fo' become entitled to proteflion under the 
CCKpimtation. Undoubtedly, if the feizure was made 
Ij^^th^t time, it would betobeconfidered, notasche"^ 
v^ercife of any rights of war, but as mere lawkfs 
icq^infe a«d plunder. The queftion thetiefore appears 
t^me to re^d entirely the dme of.feizure -^If it^is 
iikewn. to have -been before the convention, it;wiU be 
inereroiiieof this rights of -war; if: after, it WiU<^ 
fiaUe to the d«fcriptioa, that 1 hav^ giiien lof it^i rof'ilT 
legal plunder and violence. On> this fad, the. dljfr 
ferent parties give different reprefeutations -7- Lor4 

D D 3 Keith 
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m Keith defcribes it to have pafled before Hxt tcmreiif 

^^** tion ; whilft the claimants ftatc it to hare been cf^r 
the capitulation, and in vblation of the &ith of. tbe 
parties that entered into it. 

In the firft place, it may not be improper toXronfida* 
the circumftances under which the feizure was made. 
All Genoefe property was fubjed to condeninatioOi iio* 
queftionably «— There is nothing to raife a doubt upon 
this point. As to other property, I conceive that the 
Commander in Chief had a right to proceed with f4- 
fpeA to that alfo, oq a prefumpdon that it was fubje^ 
Co condemnadon, as belonging to perfons ofuenoa^ 
leaving it 'to the owners to (hew that k was neiitr^ 
jproperty -^- or, fihce a blockade liad been unpql»i 
iipon the port of Genoa for a confiderable dme^ tm 
the particular veffel which was the fubjefi of eadi 
Claim,, and the goods on board had not violated tbe 
blockade. The next thing to be cohCdered'is the a- 
pituladon, in which two articles are principally reM 
on, as decifive of this queftion. The eighth ar&Ie, 
" which grants permiffien to the inhabitants ** to with- 
draw themfelves, their money, merchandizes, mbV^ 
dQ>1es, or effefte, by fea or land,** — that is, asT under* 
Hand it, to withdraw hjfea or land* And the ninth 
article, which flipulates for the freedom of traA^ 
Now, on the con(l:ru£Hon of thefe articles, it has be^ 
contended, that it was the intention of the parties to 
exempt the {hipping from feizure ; and if the Couft 
was to abftraA idelf, from the confidenttion dT wtat 
has ufually been underftood aqd done, the terms are 
pierhaps lai^ enough to admit this Interpretadon, 3l« 
though it is ah acknowledged hile^, that ^/]^i:thefli* 
^ felves being property of a peculiar fpeaes, do hot n^ 
ceflaril y paft under foc^ a defcriptioQ — It is impoffibie 

not 
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qpt tp refe^ ^9 th? pra£tice of. commanders qf pthw — — ■■ 
^ituoate espe<}idons, by whom a broad di(lin^oa ha$, '^'^f^ i 
nfualif be taken, betv^ea propeny aSoat and property, '' ' 
9n land. In many capitulatbns this diAin£tIcui is ex- 
IHieQed ; 9nd when it is «5^ expreffed, the terms or 
tl^e 'conv«itJon tnu(^ admit rojne qualification -froni 
the ufual pra^Uce, which> in late, wars, has alinoft 
inyariabiy.been obferved^ _ ., - ' 

That 2 naval cominander 'Oipuld mean to exempt 
property afloat, would fortnla particular'.inftance> and 
fuc^ ^n exception frbm the general rule,. that it is 
impol&ble not to attend to^ dtis cohfideqiuon, in 
Jud^g of the credit *a be given to Ae reprefentv 
^ti^n on one u4e^ pr on tTie^other. ' But the queftloh ^, 
^w^t Was the ipterpretation wtuch the amventioit 
had teceiyed iq th^ underftandihg of the parties — '■ that 
^is, '9f the cpntraflipg pahiesr-r— I dp not mean ^f 
"the"5iercliantsi)f G'enfla, biit of the irenci Generals 
^OQ th^ onie fide, and the Aufiriaii Goierals and 
*^/^f/^ Admiral pn the .other. . If- it" wasthe im«i- 
tion of thefe' parties, that the fhipping fliould noC h« 
exempted, it will be of Kttle confequence whether tfie 
merchants of Genoa vere apprized of it or not ; fuice 
they' are concluded by the a^'of thofe who held the 
'^yover^ment over them at the time,, and are to be re- 
futed ^pable of bindtQg tbem by their ads. 
', ' If we j^ye credit to hotd'Keit&'s pofiiive, declara- 
tion* the (hipping was not exempted. He ftates, 
, ^^V th^' the propofal wai made, but that it was' rejeft- 
' ed, and expunged with his own hand." If is' faid, 
" that this refufal might apply only to flii^js of war^ to 
which it would have been highly proper'fbr .him to 
'ref^fe any exemption; and that this account' do^ 
'". -. P^ 4 ' ' "" „ IKrt 

,.,.,.,-.,, ■, ;j^.[ , -^_T,j,vil-. ■,.. .:rr,. -•; y, .,.-'(.,-- 
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— ; — -« not.ugadve the fu^>ofidoii of ao e Mm pAw i bdag> 
^t^03^' gpnted to merchant fhips --** Lord Kti^ certaiafly doet 
Vfith confider iu ' He makes no diftfadrnK^^-^JOid 
vibax weighs materially with me is, that ne indi 
pEopo&l feems to have been c^ered on the part of. 
the Fnncb Generals. On their part' no fuch diftinc-f 
tion is propofed \ and therefore it is, I think, to bc!^ 
inferred^ that Lord Kfiith'^ declaration^ 1^ thtt he: 
would not fuffer the fiiips to be included m tbb pro- 
teffion/' mufl: hate referred to merchant Ihtpe* 

Then wh^t followed! I ha;ve ahready bcA^ that, 
the . .cpmmandjpr had a right to make a fieizitie 
of all fhips in port^ for the purpofe of confifcatiDg^ 
aU iuch as were Genoefe. propmty^ and of aflordingij 
tq others their juft rights; It is ftaoed by Lord KAik\ 
tlut he was proceiediiig'to inTtntoriM and examine the ' 
circumftances of the particular AipB- A move legal or ^ 
cautious mode of proceeding could not haM beenq 
adopted } and if the fdzors weare ib emplojredy it«i»^ 
the ilrongeft. evidence to convince me that thc^ imei^ 
dping it with an intention of exerciiing the rights of . 
capture over . them^ and for the purppfb of bringhig J 
to legal adjudicatk>n fuch as (hould appear l^fe ip ^ 
condemnation. But it is. faid, that the nimh article 
grants ^' the freedom of trade/' and that it wouU : 
b^ nugatory to grant tbat^ and at the iame time 
to feize their ihippin^. To this obfervation I twi afdy.^ 
fay, that nugatory as fuch a daufe might be« it is in - 
every day's pradice to feia« all property :afloat9 and . 
yet to allow a general freedom of trade^ eaoclufim 
of fuch particular feizure* It is admitted that Lord 
Ktiib executed the capitulation in aljl ^ther ce^iefia . 

with perfeft good futh^.and itis /n^i that:hea»itK; 

nued 
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ineii ior giterpafi^oits. If it ^ould* hkte h€m tKewii/ -=::^ — r^ 
that any pafiports had been obtained i6t JBrpSt it ^^ 
Height kawbeen material as affording a {St^Qibsd ' in*« 
ttkpretatioft, but no fucb averment is advanced in 'the 
affidavit wfaicb has been made to^trodtiee the daim»- 
That no fuch application ixras made iFor thelremovaft df ^ 
Ih^s isy I thihki a ftrong citttimftance to 4ie^, that 
Lord Keiths hand was upon them frmtf the beginblhg. 

Finally, aAter' the unforfuttate and'nevei^ enough *^ 
to be lamented battle '6f MaHft^y ^ord KHtb could ^ 
nn longer comSnueMs ezamkiadon; — ^ To tkrry all the 
ihips^atiray wti^ impofible*-^ yet he had a right to fake 
a^fpof^tbe value of M^ asbaiing a right to the poffef- 
tk^ ; ^an4 ^ ^^ vob ttof able to retain the boay and 
fidbiia^ce, hehid>vt4gte^ feeure tM ialue-in ziif^ 
matmfir dun fae<o«rfd« The Aim fifft demanded wi& ^ 
$oo/30ol. fterling, aa fiui eqiiiiraleiir/r'df//j/%i))/ Sn th^* 
port. Reaionfirances >w6re made on th^' part of the 
Genoefa^ andy in my o{4flion;natm^Iy enough.* !For in 
what refpeft "were the mtt&artci 6F Gefida obliged td 
c(mtribute for the' (hips 6f A\ the other l^ates of Italy } 
Even with regard, to theif own, iftbey had'confidered 
that fpecies of property as proteded bythe'capituhi- 
tion, they might have faid • — No ; take the fliips, we are 
pifotefked' by the terms of the capitulation ; we will '. 
apply to the juftice of your Goumry ; We will not 
rapfem ihem. I do not fee, tfierefare, afAy tiling , 
tiks thaV durefs or compuMon which has been infi« 
nitated ; much le& 'were they neceffittiteduo advance ^ 
money ^ibt other (hip^i If they ranibmed'for other 
pdrfooBy^'tfiiey mud fe^k* compenfation from them:.. 
They 4to not claim fcr^'any perfons but themfefves j '\ 
yet- tii»y^'n^«^ <h^d k}ttt$ (hat they Were under ^ 

fryvKi " the 






4^1 fiMU OAXERMIWCO ON :Tn£ 

. Tbe gont^ ist I tbmk, by iia nieans to be refuxs 
(mitfi^ U Ml UMQliuit9i7 contra^ ; and wHen i/toop/. 
.lfli|6 fic^i9pt^ n a Qompeolaiion for what was adouttsd 
1^ rt^ of tba value of 590,1000/* I cannot but. i^ 
4H(t tbat lum can amoi^ni to but a fquU part of wbtt 
fflvH hare been jnftly fobjefft tacondemnaripn* If tiu^ 
cafe had been wibat the c)aim9iita Ante it <Q.lii^ it 
inigkt have beep prpved long ago ; it .n^ill Have 
J^een known .to the Aufimn. and -FWvii^ 
^hat .were the txm vuentiana pf the co^t 
^ertiaa.'. Poring the interval qf peace it was ea§f#r 
the cbatB^Bts .tp have obtained their tJd!&aiaTq^^^ 
10 have produced tbitik ta prove '^ that /^^ ney/er. 9* 
fended tQ amIIAaite pippert j afloat^ and that ;^$ «^fi 
violent and perverfe expoAtion^of Wd JC^-# 
JM^ perfians had given teftimpny to thia eS^ Jt 
would have bem recfaved with gveat attention.; % 
ftead of fuch evidenoe» we hear nothing* alper ip 
Interval of three years, but a bax^ claim on h^baif of 
perfona who, after having had the benefit of the xoo* 
vention« coine now to complain iox othem, aa^vv^^l 
as fqx ^henifelves. Undfir all the circumftancaB of tbe 
cafe, I think it is a capitulation very much for tbe 
benefit of the parties claiming, and one which ought 
to be fupported* 

The next queftion is, to whom is this property to 
be condemned ? Capitulations are certainly of the oa* 
ture of ranfoms, but admitting of very favourable 
diftin&ions. Ranfoms have been forbidden, as fub* 
je& to great abufe, being, in the common accepta- 
tion, comra£ts entered into at fea, by individual c^ 

tors, 
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tore, and very' liaMe to be aboC^^ to ^e .gfeil^Aicddt ^"TfQ"' 
venience of neutral trade. Bat even ranfcAiffl, finfler iiU^ 
circutnftaiicei of neteflity, are ftill sIHdwjSG •' Uapi« 
tulariohs, in their nature, can Icareely become liibSe^ 
the fitme objedion ; they bdng cdntrafts becwe^ '^A6 
comnuoider and the conquered State ; on the conftta^, 
they have alivays been fetrourablj^'fu^rted, and It % 
of great importance to the geaaishi fitterdlj of tfitr 
^taptored that they fiibuld be tbifiiEied.' ^ ' 
* r am not aware^ howeyei^ tiEbit the Prfsse AW aii* 
^ihorizes me to condemn fa the captbrs tn ^ich a caib 
^ the prefent. The aft gives Aem jfkipsy '^oods^ &c. 
ajflaaf. Thi« is at fxm of money, lirhkfH is^iiot «xi(a!fy 
df'thiit didbnptidn of Aings, tl»)t^h, in ^me metfnre, 
iim^Y be tabai as tHereprefehtshibn^f 'them« ' ft i^ to 
be reiolleded adfo,th:ittlils was^a^iMfaaibnih iMdh 
the AuJMan Ha^^ vf^ co^istafin^ f mA Auit' tKeife 
are t?onfiderations of ii public teodeney; %h{eh malse 
it^ highly important dtat capietllsefions ef this natote 
ihottld fot4xmfirmed by ISs IVk^y ; On* thk view of 
the queftion, it ^Krill be more expetiieht, oh aU'aecount^y 
^hat the condemnation fltoutdpafs to die Grown: As 
io the eflea of the caphuladon, I decide ^that ^tii^Alati 
lipon the merits, and withoot the flighteft fa^tatkm. ^ 
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DeiiTtryof qri|i8 «a»a qutftioa refpe6jiig the right to recesi£ 

nftitution, can- .^ - rwiiution of tfaie odTgo, whtoh bad been dea«a 

S'Win-t W^ a forauar tij^y^ im. Whethwit ftould be delir 

ta J^tS" W^d ID. the affigneet of' the proprietor, or to tBe 
f^b^frimcipai, or aflignee^ of the iMrfos who :had given the daaaipf 

thot'cif^' ' Mr* 'Marfiierty and had appeaored as agent- in the 4»ofe 

Sa hiTtate'S. (tob% the whole pBoceediagSi -: ^i* 

to die amotiBt oif . • • . ^ ■ • 1£' 

funnf ezpendtd 

SLTi!^^* Oil tb^foft rf the ^gmt, iba King^s Adm^catfMi 

£Mrar^8ff^«*~The.iituaaion of ngenc is HBGsffiurilf e]l^ 
pofed to great expences* It i& of the uttn<^ imperP 
ance to ageots, who are firequently the configtsem of 
Ae cargo, that, ^n reffittition, the iaiereib of *dM 
paroes fliould be placed in a ficnatidis av neori^ ^ 
poffiUe fimilar to that, which wdold- have tadutr plaee 
If 110 capture :had: been made. In fiich * a cafe; dett^ei^ 
to .ibe coniignee woddfaave given him a hen orMf tte 
praperty. Capture is to be confidered as delffery; 
^juA therefore the Court would tiot, by its Aiterpo^ 
ticn, ioake the ^tuition of the agent wovfe than it 
vfofuld jotherwife have been. It would be anxious cd 
leave the parties on equal terms, to difcufs thdr fe 
veral pretentions before another jurifdidion, where 
their whole demands might be adjufted : . It \xP6li thefe 
grounds prayed, that the Court would deliver the' jpro- 
perty to the affignees of the agent, on bail, to tsSm^ 
any fuits that may be inffitutedf xxr, at lesLft, ^ihift 
it will not accede to the pqrayer tdf the affignees^rf 
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the proprietors^ and decree reftitution abfo}utelj to The 

, .F&AMKLni. 

them. ' 



On the part of the proprietors^ Arnold and Swabey. — 
llie circumftances let ibrtfr in the pcftfcfon &ly 
Bxw Ae injuftke of affignitfg td the afflgRl^ies of 
Le Souf the property which belonged to thcf eftifft 
^t'Marfden. It ie a knovhi prineif»te of )Mr that 
igtniB may at all tiknes be rsvokad by ih^far piini* 
dpal^ ^ob pa^nnent of the expences tdiich' have bMh 
incurred. This is the luiovn condicbn of ag/totB^ 
and therefore no injuftice can be fuftained by any 
)iartiea froih the .apfrficatioQ of this known rule. 
3%af Capture is ideliTeiry, is a maxim generally t^ 
cmred *aAd ttodetftood, as a juft prinajde applied 
\o queftions of freight^ and to fonte other queftknil^ 
fhbt 'ms^ *ariCt m a Prise Conrt^*-bal it is not-tb 
he trii^ett ia an unlimifeed* fenfe^ v/^ as lo introduttt 
ftU:thofe preten/hm of lieii^ wliich might have eidfted; 
if thie property had got bko the adhiai poj/iffion 
^- ike confignee. All the power of retainihg, 
!Brhich this Court would v^tnre to vSkm to the ag6nf» 
aigainft his principal, will be confined to fuch fmfta 
as bare adually been advanced in pmfecUting the 
&it m this CSourto^and thefe have been offered to 
be paidd 
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. Sir W^ Scott. -^VHiea this cafe came i>efore tl» 
Coatt OB a ibrmer day^ an an application that the 
proceeds might -be gnuited out to different perfohs^ to 
Yhe,,9i()ig})0fi8 ^. the iproprieior on the^one fide^ and 
ioMr. Le Setf the agent of the party, on the other^ 

their 
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v^ OnSk '(eariaal. fueteaSow. wers flaicd lin-aii ABl id 
^*^g^- aoiiiiC4.':aiid,k.did appear to the Court die% tliat4f 



%^ the iDt«ft(ii) of the aifiga«Bltt(Lte« dearly dated, 
iLthef hod bceisi faffiaerarlydgfcnfaed as.the^jifl^eBi 
Uf ;.tbe pBOcipab compofing cbe iiiml <^ Matfthi 
mi Gaaifm^^ tbey wbuld hairelietQ entitled if 
Mftktttm. • - ..'■'. i. ) '^ 

... frani iliB aacijurevpf the JmiiAcfs,.!^ 
nAedio^hisGooit, Itma^ireqaemfy'lMfqKikiiUtt 
confideishle pdnioB 0£ it will^[ia& vnder tUe. dfin^ 
tioa /of. igeat^ x^mi/ >tiiay intfur cdnfidgafele tpcpenony 
on tbat laconmiL 13us - cttcomflance may nifiGhnhlf 
mmtle nheni ta.the fffotesGHoii of die Coart ;. ipbtiUt 
4>l!QttSioBriBiift;2iotU iQCSiiiioQ^^'SxAtodBdbfad]^ 
lji9.p«rtv»ibr ipecieaof esopenom. diat aie iiiqiilHid^ 
jHoffcttffog tbe l3|iifim& da* ibR^^ouytw. ;i£(ii 4basM 
Anmtr tbM tbeagentkld aiade;oQiBfKlbr.^<a4iJiani6 

Z^^fiHg to J« the: cciUtuifon-rpafii ittsril&al). luntibfiich 
^vnc^ hid bmn :re|>aid ) > but is^ io« any Qth^ id- 
jioiint^ tbai oii^f .j|)o'io i)e fetftLa4 bfitween ibr.>pai«igi» 
it vould b^'Mpipper.for ok t<>coaA>aa eyeupoa tho^ 
.Was the. Court toeateitam fuck. i|ueftionSy ittwooiJl 
a^lume a |m^tdioQ nnbiefai the. cooftkucion -ottixe 
^country 1^«. QQt:: 4ntniftcd to. it;, nd £miit> «t 
beiAg^habUualJy.fCquaittted Witb the priiufpletrioii 
which fuch quciftions are d^ided, U'wotaild jMML^f>ah 
.petwl riik of domg mjuiUoe b^wceo? tlieTpM%& idQa 



' < - Ai- - t »■ 



\4i) It was laid at that timey tnat Mar/den wa§ ^ifg*|^1f|.T^' 
Teitnt brandies' o/ trade, and tliat it dfd not didinai^ itppeaf t^t 
'Ai'peiAkmnig^S^^ ^trt the'' paHicdaf - lifl^^ df tM/Wi 

all 



all <fti6ftioas of i3ak kind, the Come i099uld> ke |^aiikkl Tbr 
bfctie {{ettenil .prificiple ^hidi has benn^ibted: Jk ,.'^^*^'^^. 
^oold isftore to tbe {irmcipal^.ca- |ieirMit tte mtfoaUMki ^t^^ 
witheisgent^ on paymoit of the advaacts whidi hM 
bietk .jtahde^. fior bufinefii traoiiifibed m the confe of 
proceftdhigs i& the Court On die former hearinf^ 
the Court would have reftored to the affigoeeadF^ha 
^rittcipal^ if they h«i bfeen prapaiyxcmftftuted ; but 
m ddafai! apofe whotfaer they^nidd jbe ft xoafidmd:} 
intfibuch as k did not appear vfactfaer one of the 
pairtiea vas inTolved in the. baakniptcy-^ under wfaich 
itat affigaees dahn to he lentitled* It now turea oot^ 
ihht tUs doubt waa well founded^ for he waa not 
imotvtdin tfaecommiflicm.; but he has executed a 
jpebki^; power jof attorney to ihefe affignees, who of 
Umxde abw ham. a general authority. 8mce that time^ 
J^.'i^e5«ei(^ the agent; has Ucbme a l^anlLnipt^ aftd 
as fiiuch has Incurred a total mability to recdye the 
deffitlition. The' prkyer which know made^ is, that 
4be ipmpertf may be delivered to tbe' ifffipues of tbh 
4q^mt^{ovi hail befog given to abide adfudidation. A^l- 
jwdkation in .tfaia Court has. sdready poftd^ itiid ther^ 
sfare if that is all which is neant^iit^ woatd be tb abide 
fflothfog* As to any other Ibits tliat may be in* tots 
Mnpdattan before other Conits^ I ibaU not vetfhM^ xb 
form a. judgment: i^n ihMi. Thertnlft'of^ageiiciy, 
-wi^i >^wbick Mr/i> Setf was for a kmg time ihtnefted, 
laCJbf aperTqnal nature, and cantldt be>e{)rel@nted^l^ 
the charajQter which the aflignees b^u** aa tbe guardians 
of his eftati^. What general claims the eftate of Mr^Xr^ 
'^^t//!nay have ag^iltl" Mr., Mar^^ it Is not /or fhis 
^CpBrj t9 enqinre, hi^pnd the necefl&ry. adv^ocec^Tthftt 
may have been made in this caufey:andthefel»peiieeA 

offered 



t:^ 
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offered to be difch«rged« On the whole of this cafe, 
I am of opmion that it is not proper that the Court 
fliould give a fufpenfive judgment. It is time that 
the matter was finally determined. The parties are, 
m one Jide^ merely the aiSgnees of the eftate of 
Mr. Le Seuf^ who are by no means the reprefentatives 
of hiln in his charader of agent. — * On the other fide 
there are the aiSgnees of the principal, who reprefent 
him in every refped^ both in authority and intereft. I 
have no hefitation in decreeing reftitution to them, dn 
payment of the expences that have been incurred in 
the profecocion of this claim. 



Rcfiftaoceto 
fwrch — 
Sw«dtfli 



▼oy. 
DHUiiaioo,ttto 

slMiKloiiincnt of 
thepurpoTe 
ofrefiftaoce 
ttrtr-tuled — 
CoDdemiMtioiL 



THE ELSABE, Maab Mailer. 

HTKis was a cafe refpeding reiiilance to fearcb, on 
the part of the fecond Swedijh convoy, detained 
7th Auguji 1798. The general argument, on the 
principles applicable to fuch cafes, is already before 
the public in a iimilar cafe (ci). The particular argu- 
ment, as to the fads of refiibnce in this cafe, is fo 
fully developed in the judgment, as to render it unn^ 
ceflkry to ibite the arguments of CounfeL 



Judgment. 
Sir W. Scott. — I have now to decide on this dafsof 
cafes ; and before I do that, it may not be improper 



(«) MariOf PaiJfon, fupn. 



to 
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to lay a very few words upon the reafon$9 which '^^ 

have retarded the determioatiou to this late period. I L. 

am not infenfible to the inconvenience that the par* '^Tsoa.^^ 
ties may have fuftained from delay9 nor am I un> 
mindful, as I truft they will readily believe, of the 
duty of difcharging my judicial funftions, on all oc« 
cafions, with due expedition* At the fame time, 
they will recoiled not only the magnitude, but the 
(ingulanty of the queftion, and the circuoiltaaces 
thiit ar<e eflentially conneded with iu It is not un« 
known to them^ that, for a very long period, the 
final determination of another cafe, very iimilar in 
its nature, had not been given by the Superior 
Court. It was utterly unknown to this Court, what 
that determination would be ; how far the Superior 
Court would affirm the principles, that had been laid 
down here— or how far it might, in its fuperior wif* 
dom, fee caufe to correal the errors of the firft.ad* . 
judication, both in effed and in principle. Until that 
was known, it appeared iq be a delay not inconfi(tent 
with public juftice, that this cafe fhoqid remain :fuf- 
pended. After that determination was given, it was a 
- matter of public notoriety, and particularly well known 
to the Court itfelf, that negociations were going on be- 
tween the two cpuntries, whicl\ may, in ibme views, be 
confidered as the real parties in this litigation ; and al- 
though thefe negociations could not aflfed the legal 
m^tsof this particular cafe, they might poifibly render 
it unneceffary to pronounce any judgmait whatever . 
upon them. During this period, many confiderations, 
both of a public and private nature, concurred to render 
it inexpedient that any dedfion Ihould be given, 
voi^. IV. E JB Thefe 
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The Thefe caij^es have, however, at lei^tIi.'Xfaied : 

We are now arrived at a time, when every obftmc- 



^*tio$^' ^^9 to which a jnft {Mudence might attend, b r^ 
moved. The appellate judgment has been prooouao 
. ed. The negodation6 have terminated -~a&d in fuch 
a mamier, as to leave this Court m futt pofieifioE of 
the legal merits of the cafe. What agreements iboie 
may be of a nature merely amicable beinveen d» 
two cotmtries,— how far the one may have deemed H 
expedient J to recede from claims of rights and fl» 
fubftttute indulgent and favourable terms of iviantak 
tion, are matters of £fcretion and profpedive por 
licy merely. They in no degree whatever aflfed the 
legal merits of this cafe, and can fupply no prindpk 
for its dectfion. 

The appeHate judgment has affirmed the fentence of 
this Court, though without reafons, and as it is not 
unufual in many other cafes, in very general tai!i& 
To fay the leaftj it bos notjhaken the authority of 
that decifion, as to this Court itfelf ; becaufe the k- 
lemn judgment* of the Court upon general principles 
mujl be an authority to the Court itfelf; inafmucb as 
inftabiUty of principle would be one of the greateft 
mifchiefs that could arife in the adminiftration of any 
fy flem of; j urifprudence. A cafe may occur, indeed, hi 
which it may be the duty of a Court of JufHce to break 
throught the reftraint of former authority impofed bf 
itfelf; but I confefs no fuch feeling attends this cafie^ be^ 
caufe I mud fay, without hefitation, that having confi« 
dered all that has been fa]d,and all that has been writteSf 
on the fubjed, with the attention due to its inspoit* 

ai^e, I have not felt the flighteft incUnadon of vbbbA 

to 
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to fecede from any principle, on which that judg- ■Th« 
nterift was fontied* ' - ^ 



How for the appellate judgment has confirmed all the ^^i^^ 
principles that' are there taid down, has been queftioned 
in argument. It is a queftlon, however, into which 
t do not feel myfetf difpofed, or called upon, to 
enter Very minutely, for the reafon already given, that 
If they are not pofilively difclaimed by the Court 
rix>ve, they conunue to bind the legal confcience o( 
the Court below. At the fame time, I think it hardly 
poffible to avoid two obfervations : firfi^ That if the 
principles had been fuch, as that Court difapproved, 
it could not but have felt the obligation of difclaim- 
ing them. They are principles of confiderable ex- 
tent, — operating on great fubjefts, — and leading to 
great confequences ; they are not indifierent in their 
natuk'e, and if erroneous, it fhould rather feem that 
ptlblic interefts called forcibly for a public difavowal of 
them ; fecondlyy That although it is not to be fup- 
pofed that 6very incidental expreilion of opinion, is con- 
fliteed by that judgment, — (for this Court is not wild 
enough ro attribute fuch effe£l to any appellate judg- 
ment, or even to conceive itfelf bound by fuch obiter 
intimadons), it feems, ex vi necejfttaiis^ that the lead- \ 
illg and fundamental pofitions muft be conlidered as * 
a%ml6d. For inftance, it muft be taken to be af- • 
firmed, that the Court of Prize has cognizance of ! 
fuch a matter — that it is competent to entertain the I 
cjti^ftion— ^that it is not bound to leave it to the chance 
of'f<^ce ifi thii particular inftance, or to the chance 
of riegbdations afterwards, between two countries, 
n^dthl in la^; but hoftile in difpofition in confe- 
^aeilce <}f fbch afi unnatural occurrence of hoftility, 

S B 2 to 
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i*)m to the chance of negociations, I fay, which might. 
■ i- continue, whilft the fame occurrence takes place again, 

^*28o3 *^' as It would have done in this very uiflance. In the next 
place^ It muft, I think, be taken, ex vi necejftiaiu^ as 
aiErmed, that refiftance to fearch is penal, and that 
the penalty is confifcation \ thirdly^ That that refift- 
ance, being direded to be given by the Sovereign of the 
State, aflFords no prote&ipn ; fourthly j That the refift- 
ance of the covoying (hip is the refiflance of the whole 
convoy ; 2Xi^Jifthlyj That the refiflance given in that 
particular cafe, was the criminal aft which led to the 
penal confeqiience. All thefe pofitions are not only 
unfhaken, but they are, in my apprehenfion, bound 
up in the judgment of the Court of Appeal, and 
fubftantially affirmed by it; and if there are any per- 
fons who difpute the affirmance on thefe grounds, 
they are at lead called upon to fhew, on what other 
grounds it was^ or could be affirmed ; or how it was 
poffible to arrive at the fame conclufion, on any other 
principles, than thofe laid down as the foundation of 
that fentence in the Court below. On the fundamental 
pofitions of that fentence, then, by which the juftice 
of the decifion muft be tried, I do not feel myfelf 
. difpofed to doubt, either from any thing that I have 
heard, or from any thing which farther refiefUon has 
fuggefted to me, or from the manner in which the 
opinion of the Superior Court lus been expreffed 
upon it. 

The fundamental pofitions of the former fentence 
being taken as affirmed, it would be only neceflary to 
etaquire, whether any fuch diflin£bion arifes in the fads 
of thefe cafes, as will vary the judgment of the Court 
upon them* It has been much prefTed, as a material 

dif- 
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dininftion, that the commander of this convoy did The 
not carry the purpofe of refiftance into effed ; that it , , ■ , -— 
was altogether abandoned, not from any incapacity '^'^803!!*' 
to refift, but from motives of amity and honorable 
difcretion. A reference has been made on this head, 
to an opinion of the Court intimated in the former 
judgment, that " if the intention was voluntas 
rfly and clearly abandoned, an intention fo aban- 
doned, or even a flight hefitation about it, would not 
conftitute a violation of right." But the difficulty 
of advancing fuch a plea, in oppofition to the impe- 
rative inftru£lions of hisi own government " to reftft^^ 
h alfo there noticed \ and though I will not fay that 
It, is an abfolute impoflibility that a commander 
Ihould take upon himfelf the frightful refponfibility * 
of departing from the orders of his Government, I 
may fafely affirm that it is moft highly improbable ^ 
and that every prefumption is againft it. That a mi- 
litary officer fhould take on himfelf to reverie the or- 
ders of his Government, to affume the charader of a 
paramount Statefman, and fay, ^' True it is, you gave 
me fuch orders ; but all this is wrong, and I will not 
carry them into execution,*' is the mofl improbable 
of all fuppofitions, and direftly contrary to the firft rule 
of his duty, which is obedience. A perfon a£):ing under 
fuch inftrudtions muft neceffarily fuppofe, that all con- 
iiderations of policy had been fully weighed by the State j 
and that all that was required from him was a prompt 
obedience to the orderswhich he had received — orders, 
it is to be obferved, operating not conflruftively on any 
uhfbrefeen emergency arifing by furprize, but ex- 
prefsly applying to the. very tranfaftion before hhn — 
the cafus fader is y if I may fo fay, between him and 

B B 3 his 
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The his GoveramejU •— the expre^ purppf; ipf tbf fqKh 
^^'^^''' mand with which he was entrufted. 



^^780^^' The very fuggeftion of an abandoiimei^f of fijclj ^ 
piyrpofe, fets out with the greateft improbabi]jty 
againft it ; and therefore it mud at leaft tye require^ to 
be made out by the mofl clear .and indubitable prqpf. 
In the prefent cafe, this fuggeftiqn is not introduced 
by apy kind of plea, but it is merely takea up in 
argument, as fufEciently proved by the condu£t of 
th^ tranfa£tion on both fides, and the correfpondeQpf^ 
which pafled between the Swedijh officer 2|nd the 
commander of the Englijh frigate. The Swedijh officer 
himfelf has not ventured to aver that fuch y(^ [u& 
motives. Let us fee how the fuggeftion is fuppo^ed 
by the fa£ts which adually took place. Th^ «& 
davit of the Englijh officer. Captain Ommaney^ give^ 
this reprqfentation of the matter : " That on th^r 
" 7th oi Auguji 1798, His Majefty's floop the^^j^, 
^* of 18 guns, in company with His Majefty's cutter 
*^ brig the Speedwell^ of 14 guns, fell in with a ^^ 
** of Swedijh merchantmen in the North 3ea, under 
** convoy of a Swedijh frigate of war, of 2/^ guns ; 
^^ that His Majefty's floop ran clpfe along-fide the 
^^ Swedijh frigate, and the deponent having hail^ 
•* her, enquired where they were bound? That hft 
^^ was anfwered, they were bound on a (rruiase } that 
^* on the queftion being repeated, they replied^ * to 
^' the Spanijh Sea \\ that at the time he fo rail aloo|? 
f^ (ide the Swedijh frigate, he plainly fa\y that all hj^ 
f ^ men were at quarters^ an^ every thing clear^ fioDf 
f^ a£lion, and the tompions out of the guns; tl^t p^ 
ff the deponent's informing them that his msxS^ qp^r 
ff mine the convoy, they replip4 %9i <sj( |?w4 ^ 

'^Swedijh 
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f^^'^Sw^£fif frigate, that their orders were not to per*- Th« 
" mit any Engti/h veffel to overhaul the convoy ; that ^"^"* 






the depcment percdving the faid Swedijh frigate /^•v^Scb, 
cleared fot aftion, Informed the people on board ^ ^* 
her, that if they attempted to fire a fhot, he was 
weH prepared to receive them ; and that if they did 
not immediately make ' a fignal for the convoy to 
" bring to, he ihould immediately commence firing 
^ on the feveral (hips of the convoy for that purpofe.** 
Captain Ommqney then goes on to ftate, ^* that after 
^ ccBiverfing a confiderable time, and perceiving the 
^' 5ti;^Ji^ commander did not mean to bring to, he 
^ laid he would fire a fhot into the convoy, and that 
^ he might refent it if he chofe ; that the xleponent 
^ was preparing to put this in execution, when the 
^ Swedijh officer begged he would flop, faying, he 
^ would fend an officer on board, which he did; 
^ that the officer delivered to this deponent a paper writ- 
*^ ing(tf), being a letter from the Sfc^sf^i/^ commander; («} vide inf. 
that the laid officer faid, he faw fome boats boarding 
the convoy, and that the Swedijh es^tain had de- 
** clared, that if they were not recalled he (bould fire 
upon them ; that the d^onent then wrote to the 
Swedijh commander, acquainting him that a Britijh 
Q&cei had boarded one of the convoy, who reported 
^^ that ihe was bound to Cadiz, and had on board 
<< fpars of fufficient dimenfions to convert into mafts 
^* for men of war, in confequence of which he would 
^ infi^ on taking the ihip into port ; and if the 
'* Swedijh commander did not think proper to pro« 
^^ ceed with the whole of his convoy into the Dmms^ 
^^ Cm: ibe purpofe of their being there examined, he 
^> ihbuld examine them at fea ; on which the Swedi/h 
^^ commander agreed to go into the Downs J* 

s £ 4 On 






cr 
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T^ ^ On this ftatement of iafts, I aiA to 

\^ether the acquiefcence proceeded onfy from an inat^* 



A. 



^tsS** '^^y ^o '^^fiftj <^ fr^n* ^ affumpoon of this y^ 
ha^sardous prudence on the part of the Sw^tfik c6m^ 
mander, inducing him to dilbbey the pofitive drdafv 
of his own Government, given profpefifcively for the 
very cafe which had occurred^. The firft fii6i' thaf 
may be fairly afTumed is, that all oppofifion waar 
hopelefs. The proportions of force are Hated j "from 
which, I thihk, it fufBciently appears even to mere com* 
mon obfervatibn that the difparity was great — But I 
may ftill farther rely on the opinions delivered by naval 
men, which are exhibited to the Court -^— and oa the 
teftimony of the Britijh officer, who concludes the patti* 
cular reprefentatioii which I have before cited, byaffert- 
ing his con virion, <* that the faid Swedijb frigate would 
\ have forcibly and hoftilely refifted the capture and 

detention of the feveral fhips under her convoy^ had 
tbe force of His Majefty's fhips been inferior to that 
of the Swedi/h frigate; and he verily bdieves'that he 
was prevented from fo doing folely by the fuperio f i q f 
of force/* ' ^ 

To have declined a hopelefs conteft is no impa- 
tadon upon the courage of the Swedift> officer \ for k 
was not one of thofe occafions, if any fuch exifl, ifi 
which a man is to devote himfelf and bis foUowas tb 
certain deftruflion, without the chance of procbfing 
any benefit to his country : N<A* could it jottlyte 
deemed a difobedience to his inftrudions ; for an onkr 
to refift force by force, mufl: be underflood to implf) 
that he had a force - fufficient to make and maiotaiD 
refiftance ; and if he had not, the order was no guide 
ta,hi8Condu& The conteft wad ufeldb fbi^ |>ro(edi0g 

the 
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4ke ewvdy , -iand; eqOally ^fele£i for exciting the quef- tjm^ 
ticm betwerathe tv^xouiuries; becaufe a fubmiSdn' '■ 

eompelled by the tarr(>r of force» muft have all the '^^^ 
UpJ^ affed that could have bem attributed to the 
meft* bloody engagement. Suppofe the proportions of 
fbfce-had been inverted, and the Swedijh frigate had^ 
ppfleflbd an equal fuperiority^ it would have fttll been 
equally the duty of the Swedijh oflker, aQing upon 
the 4ionfidei^tions of mere amity and pi^odence, which 
are afcribed to hini^ to have declined an engagement; 
fof atl confiderations of that fort would have remained 
the £ime, whatever might have been the relative pro* 
povdons of force-^and if fo, then this officer muft be 
flippofed to be faitifig under inftru&ions, which, under 
8tty affignaUe circumftances, he felt it his duty to 

difobey. 

^ It i8^.a little material, in confidering whether th» 
t:hange of condtfd took place, to confider a little the 
time at which it muft be fuppofed to take place* It ap* 
pestfs that his fliip at firft prefented herfejf in a ftate of 
preparation for aftion; * There had been abundant time 
for deliberation during his voyage, but no change of 
pui^fe feems during that period tp have been . . 
produced. On the firft appearance the Swedijh c6m- 
mander puts his ihip into a ftate of hoftility : he af- 
fertshis orders to refift, and threatens to fire on the 
\^i^a;gi^ boats. This is, I think, very unlike a volun- 
tary depofitioQ and abandonment of the defign. A 
^foonv^rlation enfues on a matter of etiquette, which 
kas no imiiiediate connexion with the queftion. Then 
.-comes the material fad, That ^Sxoedijb commander 
<oDtiiiaes tc^ad ia all refpeds fo much in conformity ^ 

'fo fais/ipftrudmis^ to refift, that Captab Q$mMney 

put 
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*»• pur bh fliip about^ deeming k neceflkry to ftqpport 
stiABB. 1^^ n^^^ ^^^ ^j^^ which he had advanced to compel 



^^^ ffiurch» He is provoked to make the declaratbn, that 
if the convoy were not direfted to bring to, ha 
fliould fire upon them. After this they confcnt to 
Qome into the Downs^ which is called .an amics^Ie 
agreement. But what is it ? The only queftion oa 
which this fort of treaty could operate, is as to die 
place in which the fearch fliould take place, whether 
III tbi DcwnSi or at fea ; not as to the tinng itfdf, 
bat as to the mode of conducing it, after the Swe£fb 
commander had been reduced to abfolute fubouffitML 
Looking to the rehdve^^^^, and to the whole of whst 
appears vin the conduft of the partiet, I oumot bat 
accede to the conclufion ezprefled by Captab Om« 
money ^ that the Swedifi commander would have rt^ti 
tbefearcb rfibe convoy^ if ihefmrce nf the Britijbfinps 
bad been iitferhr to the Swedijb frigate^ 

Two w three letters have been advafled is; 
&rft» the letter from the SwtuBJb oommaoder to 
Captain Ommamyj and another written by the ianie 
perfbn, after the tranfiidkm, to the Admiral of the 
(«) 7th Augttft, port. The letter (« ) to Captain Omnumey h in tfaefe 
>79S* terms :-~*^ Beii^ commanded by my So^erefgi^ the 
'* King of Sweden^ to take under convoy fuch Swed^ 
^^ mtfchaitt fliips» whofe cargoes confift of the pro* 
^^ dttce of his domimons, and as fuch, being pc^ 
^* fediy neutral, ought to paft unmolefted by sK 
^^ nations, I give my word of honour that all die 
*^ merchant lUps proceedmg under convojr of Hh* 
<' AuTh^M^efty's frigate, have only fock gstods on 
^boardf at the (ame tintt I dedbre^ that I boM lit 
^* Swedfftf Me^fift empfefk order^ m# to^fi^er any 
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^ 9f ff^f Mff fo ff( ^ifi^^9 ^^. !/" »»y attempt w ttw 
«* ^e 7^ /f ^, /<> iT^/ >w t)y for?e, I fiop^ fie . "^**^„ , 
** Ji^fty ^ep ipay diiturb the peace of cwo n^tWNiSf ^^^^^^ 
^' tbajt k^yp been fp bng united tfi tb^ ftropgisft 
*^ friiraiUhip. If cpmrary to piy efp^Stsaiofif thia 
^cou^t of the cargoes of tl^ copvpy iliQuU be 
doubted, nothing is ieft to n^e to dp^ but tp o^ar 
tfl proceed with the f^me (o (he PavfiUy fui4 by the 
^* flecifion of the two Qpurts havf thi^ ifoporttoA 
*• cpntroverfy fettjed.*' 

Now I cannot but thiplc, that wH^ '^ ^ f^^f 
" / JiHfye His Swfdifi} Majfjfy's ixfrtfi W^^r n(4 to (uffer 

?• ir li^, fo riffilfors^ byfirce ;" ^pd then " i^Pthkig 
^^ ig left for xxif to do but tp accoiripany you to 
^^ the f)(HoniSy* it is ni ^pe£^ fn s^dmiffion p|i ih^ ji^ut 
pf tfie ^wedifi) cgomiaqd^r, fh^t li« W9« afkmg ua» 
dfx iprefiftiWe fpflfipwlfioft. To fay, ** NotWag is 
left tq c^e," th^t ia, •* nothiqg ip prud^pa^i-' ♦* ne 
i^i^pf^ble «ppQa," ie, u^der evfay ^pniiir^aiqp that I 
czf^ pw( up^ th?fe \?ofd8, to j»ivm that b^ yif^ed 
flpJy to * frBWoHly pf liprce j for pt^erwife, |iMr 

t^ ^prefs ofdey of hi«i GoMwaa^eat, 'f be WM te 
repel for£$ by force^^ the very meafure for wbieb he 
bad.be^n prfparii^, until tbie coqt^ i^peai^ hq;Mie 
lefs, and he was induced ugdei^ tbofe rircuaaftancei tP 

T;Tie e^heif letter, \f> vhich ^lufipR ^ bf9ea miiK 
VJWifefithy^the^^p^r^ coin^^^ider fo the A<ki)il«l W 

^ K^ pf ^nwfefc (« iwrnrnpaay-mii la^ 6tgatQ the '^^^ 

- ^^ ^^niy^i: te the p||K09^ oj^ tbeiB 4«iiipi»o% M^ 
^ $w€difi merchant Ihips as ar«. laden with neutral 

" goods. 



4^ CASES DETERMINED IN THE 

The «* goods, and to proteSl them from all violence akd nnfiia^ 
^ tion^ I \iras convinced from the refped due to His 



*^gj5f * « Majefty's flag, that thefe merchants fliips would be 
^ fufiered to pafs unmolefted under its prote£Hon ; (a 
^ much the more as the perfed neutrality which His 
^ Majefty obfenres during the prefent war, makes hiiB 
^ refufe protedion to fuch goods as are confifcabie by 
** the e3dfting treaties of neutrality, I have neverthe* 
^* lefs had the moft unexpe&ed declaration from Cap* 
^^ tain Ommaney^ who, with two of His Britannic Sfa^ 
*^ jetty's brig cutters fell in with me in the foulhen 
^* part of the North Sea^ on the 7th oi Aufiiji inftant, 
^* that he had received orders to fire upon His Mafefty'^ 
*^ frigate, if permiffion was not granted to vifit tbe 
^ merchant fliips under his convoy ; and likewjfe 
^^ infijied upon bringing one of the laid flitps into an 
'^ Englijb port, becaiife, as he would have it, fi»nie 
^^ fparis, which had been on board this veffel as ipare 
^ yards or topmafts, ought to be deemed confiftabk. 
** For this reafon, I am come into this Road wtlh Ks 
*< Majefty's irigate and the fkips under her oonvoy/' 
Is not here a peremptory demand made by the Briiijb 
officer, and a hard bargain of neceflity fubmitted to 
by the other.— Captain Ommanej had recrived ordets 
to fire, if vifitation and fearch was not permitted ; he 
infifts upon vifitation ; and for this reafon the Staedifi> 
officer comes into the Roads* 

Some reference has been made in an obfcure 
manner to the trial of this gentleman m Sweden on 
account of this tranfa£tion* In fuch a iituatioQ, vAbU 
could have been his defence? CSan i fuppofe it to be 
this, ^' You gav6 me mifchievouaordefs^ aod 1 4io«ght 
proper 10 depart from thentPl :.llfafl it not have 

10 been 
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been ralher this, ^^ I was compelled by fuperior force ; Ths 
I declined a hopeleis conteft, but you have every ^*''^*** 
benefit of rdSftance by this compulfion which was.pul* ^7iJ?^ 
upon me? To have attempted to repel force by force 
under. fuch circumftances, could have led only to the 
£u:rifice of the lives of brave men, who were willing to 
do their duty, as long as there is any profped of do- 
ing it with utility to the State ; but whofe lives it 
became the duty of their commander to preferve from 
a conteit, in which the fuperiority of force ren* 
dered all profpedl of fucccfs utterly hopeleis/' 
Surely this was the natural defence for any man 
to refort to, and that which is conformable to the 
hGts. Any other defence, would have been folly 
andtreafon mixed up together. 

In a matter of thb )^ind, I fhould think myfelf guilty 
of very blameable levity, if I proceeded to pafs judg* 
ment without feeling a very weighty impreflion on my 
mind, frotn the magnitude of the queftion. On wrong 
principles I think I cannot be accnfed of deciding, be« 
caufe thj&y are principles confirmed by the judgment of 
a tribunal, which is binding upon me* It is alfo no 
fmall confolation to m^ to confider, that whatever fome 
particular perfons may think of thefe principles, they 
are principles moft conducive to the peace and tran- . 
quility of the world ; for no worfe ftate of things can 
be known to the practice of nations in the condud of 
their hoftilities, than this, that when a country is unfor- 
tunately engaged in a war with any other, it muft con- 
fider itfelf as unavoidably at war with the whole world. 

In applying the principles of law to the hl&» of this 
cafe, I have only the fupport of my own imperfeA 
judgmcftt* I ihottld have been glad if any fuch dif* 

tindions 
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Tftr tnidibns had been points out, zs dould daye ]vt1&&bi 
EtiJttt. ^^ ^ ^^^ jl^^ judgment which ft is m^ duty to' pro- 

^•^!®« iioimce-«-»but I can arriveat no fucK conchifion. I^heii 
Httd ho# this judgment may operate as to its ultiittate 
elled, whofe purfe may really foffer, is totally forei^ 
to tSie iegal cOhfideradon of the matter. To future 
dies the treaty which has be^n concluded becweeit 
the t^6 cduntri^ will fupply a law. It has been my 
duty to apply the law, by which thefe nations wert' 
bdufid before" the Treaty, and to which all other na- 
tions not partis to the Treaty, coiitmue to be fubjeA. 
Looking to the whole circumftances of the cafe^ and 
VCt die priiiciplesr which it is my duty^ t6 apfily, I fed 
myfelf compelled to pronounce the £ufae judgmot, 
which I was under the necellity of applying to the 
fbrmer cafe. C<xidenuied. 



Da. 13th, THE DESIREE, Dfii^LANEir Matter. 

Z803. 

Fi«8-eighth. ai- rpftis w^ifi a ouefKon on the admiffion of an allegation 
ud.'^obj^aion, on the part of Admiral Lufwidgt^ claiming his 
dromecu and the flaig-dghth in this prize, being a jFr^ri& frigate, of 
h^ri'ri'y thirtyweight guns, capturtd on the coaft of France by 
the Adnjraity, jjj^ M^eftV's fhip of War the Dari. 

were to be con- ^ ■» ' . n 

fideredesem- The sdlegatioh ftated the appointment of Admirai 
SS^nd/.! ^*^' Ltif^idge id be Commander in Chief of His MajeflE/s 
iSlllJSSi- ftips employed in the Da^ru, 29th Marck 1799^ 
dent of the fta- cf jhat he fo coxftmUed at the? timef of capture': That 

fiou It tDe • ^^ 

Downs, the limit^of thatr ftadon or cbmniailld^^ in t£(tf J^^tMr 

wett sdways conitdeied tpb^ frdttifi^ Jf^rtk Jfifii^ 

land 
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knd tx> Beaeby-Hdmi^ (m ths Eni^fli cosSt^ andfroa The 
Ws/t Gapd on t&a DtOtb mA to D/V^^: That Hb ^^'^'^' 
Mbjefty's ftip Andrtmeda was duly placed under his ^'^J^J^ 
CMMiiamd by the Admiralty, ij^h April 18009 and 
& cc^dniied to the ad of Augu/l following : That on 
dM ti%\k April 1800^ Admiral Ltmvic^e ordered- a 
fifuadmn of Ihips to pnDcr^ed^ off Dunkirky under the 
eoflfunand of the Aiidromeday Captam Inman: That 
dui Andromeda haviifg fjprUng her bowTprit, was after- 
wards Ordered by Admiral Lutwidge to leave the 
consiMaAd to the Bab^y and return to tbe Dowm^ and 
M her arrivsil was fent off to the LittU Nore^ for the 
purpbfe ^' faking on board a> bowfprity with order? 
tlten tO' return to her anchorage in the Doztms: That 
wthllft'the Andromeda t^m ati the Nore, the Lords o£ 
the Admiralty having a fecret fervice to perfdrm 
againft the force of the enemy then lying at Dwtkirkj 
did (by orders termed moft fecret>i 1 7th Junr 1 Soo,) 
mfbrm Captain Inmatiy that they had ordered the fire- 
fhips, Wajpy FaleoHy Rofarioy and Comety then lying 
at the Little Noriy to put themfelves under the com« 
mand of Captain /»m^;2, and directed Captain Inman 
to proceed to fea, and perform fuch fecret fervice, and 
return to the Downs with the fhips and veffels under 
his command, and to tranfmit an account of his pro- 
ceedings to the Admiralty : That Captam Inman pik>- 
ceeded from the Nore to the Downsy and there con«^ 
fidted' with Admiral Luhoidge about the means of put- 
ting tbe orders into execution, and was by him ap- 
pointed t6 reAime the dammand of the iqusdron off 
OmMrk^ and failed cwthe sjd June for tbat' pur^ 
psfec TImh^ on the ^^ Jme the Admiralty fent ar 
meffs^e to AAxmnA^Lutvridge^ mquiiiag to' be ii^ 

formed 
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Tht fermed if he had recdved any inteU^ence from Capf^ 
titn Imaanj and that a correTpcmdence enfued between 



78of.^' Admiral Lutwidge and the Admiralty refpeding that 
fenrice: That on the 25th June Admiral Luhmdp 
did, in confequence of an application from Captain 
btmdh^ and with fertmjftm of the Admraltfy dtfpatch the 
Teazer and Boxtr gun*brig^ under his command to 
join Captain Inman^. and by them lent a letter to Gap* 
tain btmofiy dtreding him that ki cafe the veffels that 
were to join from the Nore^ ihould not pafs through 
the Dawns f he Ihould deliver to them the indofed 
ordert, firft flHmg up the names, direding them to 
put themfelves under his command: That fuch a 
pradice of itfuing blank orders to be filled up by an 
inferior officer is not unufual : Tlutt in confequence 
of thefe meafures, the force under Captain Inman did 
proceed to attack the force of. the enemy in Dunkirk 
Road, and finally fucceeded in capturing the frigate 
in queftion : that a communication refpeding the 
capture was immediately made to Admiral Lutwidge.'^ 
The allegation concluded by aflerting. Admiral £«/- 
widgets right, by vhtue of the premifes» to his flag* 
aghth in the prize, as captured by fhips under his 
command. 

On tbefefaSs^ ibe King* s Advocate and Arnold eon^ 
iejtded --^Thzt it was not to be confidered as an expe« 
dition under the command of Admiral Lutwidge ir^ that 
the orders of the Admuralty were not communicated 
to Captain Inman, tbrougb Admind Lutwidge; — diat 
Captain iiim«if was to be confidered as detached- from 
hisfionner fiatioii i^. thefe. immediate ordm» and as 
being emfrfoyed on a diftinft fervice. 

On 
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On ibe tibir Jide^ Laurence argued —• That tbe Tke 
capture was made by ihips under the command of ^**'^"' 



.Captam Inman^ who acknowledged himfelf to he at ^'^V^^ 
the time attached to the ftation of Admiral Luiwidge^ 
and to be a&ing under his command, and who did not 
oppofe the Admiral's claim of the flag 8th : That the 
actual capture was made by the Dart^ origina/fy part 
of Admiral Lutwidge^s fquadront That although 
Captain Inman was a fliort time under the orders eft be 
Admiralty cnly, with refped to this fervice, he did i&' 
paffii^ through the Dawns receive his orders from 
Admiral Luiwidge^ to refume his former con^mand 
over the fquadron off Dunkirk ; and that the adual 
capture was made on that fervice, by one of the fliip^ 
fo put under his command by Admiral Lutwidge. 

Judgment* 

Sir J^Tff. 5r0//.-^If the claim for the 6ag eighth Aould 
not be admitted in this cafe, it would, I think, conftitate, 
in more refpefts than one, a very fmgular ftate of fa&« 
It would, in the firit place, be an extraordinary cir« 
cumflance^ That a v^el iliould be a&ing lunder the 
orders of an Admiral, and yet that eiber veffHs a£ting 
under that veffel, fliould not be confidered as fubjed 
to the fame command ; — and adly. That the aduai 
captor ihpuld be a veffel avowedly under the authority 
of the Axkniral, and yet that other ihips, who are only 
)>arties in the caufe, as affording conftrudive affiftance^ 
ihould, by their prefence, produce the effeft of dif- 
folving that connedion, and defeat the claim of the 
flag eightl^ which is founded upon it. I will not laj 

. It down s^hfolutely, that notwithftanding thefe appa% 
^ent mconiiftende^ fuch a ftate of fa£te might not by 

-' VOL. IV. FF poiEhUity 
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TV poflibility exift^ and perhapa, m fome cafes, (for l v9I 
— .^''^*^'^ not affume to predeCermine foch a poinr imder ail po&i 
^^^^' fible cafes) jt^Jy exift ; but aU the evkleoce ftroiiKly 
cKfpofiss me to conclude, that no fuch fo6b exifted in 
the prefisnt inftance. It appears that after Captain bu 
nan vns appointed to this pankutar fervice, by the 
Adiniralty (a\ he did not confider hioiMf as detached 
from Admiral Lutwidge*^ ftation^at any time* Befcri 
the caftun^ he ondoubeedly conmiunicac^ with Mm^' 
and he returns to Ins former command off Dtmkirt 
under the Admiral's ezprefs ocdos (^)« The Bowi 









Moft fecrety 1 7th Jiiii^ x 800. 

(a) Having ordered the commanders of His Majefty's fire (hips 
y^ffp named in the margin, to put thcmfeWes under your command^ 

Fakon, and foUow your orders for their further proceedings; you are 

Comet!' hereby required and di reded to take them and the faid.fhips uo- 

*der your command accordingly, and putting to fea fo foon as the 
jtndromcda (hall be ready, and wind and weather will permit, pro- 
ceed as expeditioufly a^ poflible off Dunkirk^ and on your arrival 
there, ufe yourbeft endeavours to take ordeftroy the frigates and 
'other (hips belonging to the enemy, which you may find ia Dm- 
kirk Roads*; and having fo done or found it impradicable fo to dti 
you are to repair with as little delay as pofSble, with the (hips and 
veffels upder your commaud to the Dowiu for further orden, 
Iranfroitting to oyr fecretary an account of your arrival and pro' 
ceedings, 

Mem. 2jd June 1800. 

(^) It IS my dired^ion that you proceed in the (hip yon com* 
maiuly and refume your ftation as fenior officer of His Majeft/s 
ihips and vefiels employed in yratching the enemy's (hips off Dm- 

isri. 

And (hould you in your fray thither meet with the FigiloM^ 

hired lugger, charged with any difpatches for me from Captam 

Makwaring of the Baiet, you are to open and penife them, and 

sftrrvvards fend tbe^n forward by {^d lugger, S.l» 

a -.:•' • of 
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of Admiralty correfponded with Admiral Lutwid^ 
upon the fofajed^ and the whole condad of the 
Adaiiralty» and of the feveral parties manifeftly^ 
fupports the conclufion, ihat Captain Inmam himhli 
feeins to have formed, I cannot but thmk that Admiral . 
Luhmdge^s authority is to be confidered as conttnued* 
over ail thefe fliips, and as operating upoti them through 
the inftrumeotality of Captain Inman; vha thought 
hinfeif throughout the whole tranfafbbn^ under tbit 
command, and is confirmed in that opinion by the. 
Adn^lty. Confidering the authm'ity of Admiral 
Lutwidge to attach on this capture, I muft pronounce 
this to be an admiifible allegation. 
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ORDER OF THE COURT- 

That in all cafes where the fhips of the enemy Ihall 

, be burnt, funk, or deflroyed, and where proceedings 

are inftituted, merely for the purpofe of obtaining the 

bounty money ; only one witnefs (ball be examined, 

and that no copy of the interrogatories be returned 

• annexed to the depofition of the witnefs. 

Ordered^ — - That the fame rule be obfenred in dici 
cafes of captures of fmall privateers under fifty 
tons. 



W. SCOTT. 



Jug. 5, 1 803', 
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/^wiKG to the long continuance of the late war» and the success 
of the British arms, in all the operations that were directed 
against the colonial pos^cssioi\s of the chemy, the cases depending 
on the interposition of neutral merchants in the colonial trade, 
have been beyond example numerous^ and particular in their kind. 
— As very many of these have occurred before the Court of Appeal, 
and as these decisions are not likely to find their way. to public 
notice, as authorities applied to any cases now remaining to be 
reported in the Court of Admiralty ; it may not be unacceptable 
tp those, who are interested in prize questions, to be made ac- 
quainted with what has passed on those topics, in the form of a 
note annexed to these reports. 

Since the consequences of the colonial system have formed so 

. important a source of wealth and prosperity to the maritime states 
of Europe^ the general principle applied to cases of this descrip- 
tion has been, thai the fundamental maxim of the trade being 
founded on a system of monopolizing to the parent state^ the whole 
tradey to and from her colonies in time of peace ; il is not competent 
to neutral stateSy in time of wary to assume that trade on particular 
indulgencesy or on temporary relaxations arising from the state of 
war — that such a frade is not entitled to the privileges and protec- 
tion of a neutral character • The application of this general rule, 
however, has from tiitic to time been qualified by some relaxa- 
tions': It is upon the extent and legal effect of these relaxations, 

* rather than on the existence, or fitness of the general principle 
itself, that the various discussions, which have taken place on 

^ these subjects, have principally been employed. 

. .V.Ob. IV. « [a]> During 
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During the wtr between Englanfi and ^Mcriea, and theievenl 
powers of Europe^ that interfered to foment those differences, the 
principle was altogether intermitted — and on this ground, that 
France had professed, a short time before the commencement of 
hostilities, to have altogttker abandoned the principle of mono- 
poly^ and meant, a$ a permanent rtgnlaiwni to ad Ait neutral mer* 
chants to trade with the French colonies in the West Indies. Tht 
event proved-4he falsehood of that representation; but for a time 
the effect was the same : The Court of Admiralty of thb countiy 
did not, during that war, apply the principle, or inteimpt the 
intercourse of neutral vessels in that branch of commerce, nuMi 
than in any other. 

(a) Hot. d» Soon after the commencement of the late war (a), the first M€f 

^^^' instructions that issued, were framed, not on the exception of tht 

AmericanwzTf buton the antecedent practice, and directed cruiscis 
** to bring in for lawful adjudication, all vessels loaden with goods, 
the produce of any colony of France^ or carrying provisions or 
supplies for the use of any such colony." The relaxations that 
have since been adopted, have originated chiefly in the change that 
has taken place, in the trade of that part of the world, since ths 
establishment of an independent government on the continent of 
jtmerica^^ln consequence of that event, American vessels had been 
admitted to trade in some articles, and on certain conditions, with 
the colonics both of this country and of France.' — Such a permis- 
sion had become a part of iht general commercial arrangements, as 
the ordinary state of their trade in time of peace. The commerce 
of America was therefore abridged by \h^ foregoing instrmctmSf 
and debarred of the right generally ascribed to neutral trade in 
time of war, that it may be trontlnued, with particular exceptions, 
on the basb of its ordinary establishment. In consequence of 
representations made by the American government to thb ttkct, 
now instructions to our cruisers were issued, 8th Jan, I79^t *P* 
parently designed to exempt American ships, trading between their 
own country, and the colonies of France. The directions weie, 
'' to bring in aU vessel* ioaden with goods^ the produce rfthe French 
\Yest India islands^ and coming directly from any port of the ssH 
islands to any port in Europe." 

In consequence of this relaxation of the general prindpla in 
favour of American vessels ; a similar liberty of resorting to dis 

colonial 
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tolonial market for the atipply of their own coiuiamption, was 
conceded to the nentral states of 'Europe, To this effect, a third 
set of public instructions issued 25th January 17989 which recite, 
as the special cause of fiirther ulteratton, the pre$ent state of the 
commerce if this anmtry^ as uell as thkt of neutral countries^' and 
direct ^ruizers '* to bring in all vessels coming with cargoes, the pro- 
duce of any island or settlement o/* France, Spain, or Holland, and 
conung directly from any port of the said islands or settlementSy to 
any port of Europe, not being a port of this kingdom^ nor a port of 
the country to tchich such ships, being neutral ships (a), belonged." 

Neutral vessels were, by this relaxation, allowed to carry on a 
direct commerce between the colony of the enemy,, and their own 
co\uitry r — a concession rendered more reasonable by the events 
of war, which, by annihilating the trade of JProiice, Spain, and 
floiland, had entirely deprived the states of Europe, of the oppor- 
^tunity of supplying themselves with the articles of colonial pro* 
duce, in those markets. This is the sum of the general rule, 
and of the relaxations, in the order in which they have occurred. 
On the effect and extent of the law, to he extracted from the 
rule and the exceptions taken together, mu'ch argument has 
been displayed, and several important judgments have been 
delivered. 

On the illegality of the trade between the colony, and the Parent 
State of that colony, a solemn decision had been pronounced in 
the Court of Admiralty, in the case of the Immamtel, Kov. 7, 
1799, 2 Adsn, Rep. p. 1 86. In that case, the Judge entered much 
-at length into the nature of colonial establishments, and adverted 
to the prohibition intimated in the first instructions of 1793^ &s this 
Rule, to be applied in all cases, which did not fall within the 
redch of any relaxation. In that instance, a cargo taken in at 



(a) Tht port of the country of the vessel is here only men* 
tioncd. The Court of Admiralty has, however, allowed the be- 
nefit of the same rule, to cases of a neutral vessel of one country, 
going from an enemy's colony to the port of the owner of the cargo, 
being also a neutral port. Rosalie and Betty^ in 2 Adm. Kep. , 
p. 343| and other cases. 



[a] 2 



JBovrdimur, 



APPENDIX. 

f • 

Bowdemtx^ to bo cftrried to St. DontingOj as assettcd, on tfa^ actita] 
account and risk of neutral merchants, was condemned on the 
question of law. And in the case of the Rose^ Youngs from UaH' 
land to Gyad^oupf^ which happened on the same day, a trade 
between the country of one belligcrrnt, and the colony of an allied 
enemy, were held to stand on the same footing (a). 

In the variety of cases transmitted to the Court of Appeal, from 
the Courts of Vice Adminilty, otker questions have arisen, which 
have earned the discussion of this subject considerably farther. 

The loading judgment that has been delivered on these ques- 
tions, in the Court of Appeal, was in the case of the WhiUbmna^ 
OttOy 26th Nov, 1801. — A banish vessel, taken July 1798, on a 
voyage from La-Guayra to Leghorn^ and carrying a cargo of colo- 
nial produce, clallned for merchants of Bremen, From the dis- 
cussion of this case, may be stated most of the topics of argument, 
applicable to the general question. — On the part of the dainumtf 
it was contended, that whatever authority might be ascribed to 
the decisions in the war of 1756, they did not by any means deter- 
mine the question now before the Court. — They were cases of 
neutral vessels going to the colonies ofFrance^ at first, under spe- 
cial licences, and certificates of permission from the government 
o( France; which rendered them liable to be considered as adopted 
rrench sh'ipSk Though the same course of decisions <;ontjnued 
during that war, after the licences had been laid as^de^ it was on 
the same view of things^ thai the fact of speciid permission was 
equally notorious: the trade itself being in dia^ct departure from 
the restrictioni which had heretofore invariably excluded all 
foreign vessels from the colonial trade of France, It was therefore 
a rule, not laid down at that time so broadly, as to comprcliendall 
trade with the colonies of the enemies generally, but founded OQ 



(a) Under this principle must be reckoned, the trade between 
the stttlemait of one enemy, and the colonial possession of an allied 
enemy. The New Adventure, Lords, Nov, 26, I8OI, being the 
case of an American ship and (argo of slaves, taken on a voyage 
from, the French settlement of Goree, to the HavanntA, Coa- 
dcmucd. Ako the Oxolm, Lords, 11 th March 1802. 

thf 
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the special fact of the previous restricdon of the F/tnch system. 
From this circumstance arose a material distinction, in favour of 
the present case. No such restrictions have been shewn to be 
common to the colonial system of Spain: On the contrary, in tl^e 
same war, a class of cases were uniformly restored, in which, pro- 
duce brought immediately from Monte Chriiti\ was proved to have 
come originally from the Spanish parts of St. Dvmingo, while the 
produce, taken from the same place of general deposit, but com<* 
ing originally from the fVfffcA possessions, was* condemned. So 
long ago, therefore, as the war of 175S, neutral traders appear 
not to have been precluded from purchasing the produce of the 
colonies of Spain in the fFest Indies, In the same manner, before 
the date of the present hostilities with Spain, a direct intercourse 
liad been permittc4 to English vessels, and ships of other nations. 
The fact) therefore, on which the old rule is founded, totally fails. 
A material di£R?rence presents itself also, in respect to the motives, 
under which the rule has been established. — Originally, the pre- 
tensions to exclude ail neutrals, was t^niformly applied on the part 
of the belligerent ; by which, the efiect of reducing such settle- 
ments, for want of supplies, became a probable issue of war : now, - 
since the relax^ions have conceded to neutral merchants, the 
liberty of carrying thither cargoes of innoxious articles, and also . 
of withdrawing tifc produce of the colony, for the purpose of car- ^ 
rying it to their own ports — now, to restrict them from carrying '• 

such cargoes directly to the ports of other neutral states, becomes a 
rule, apparently capricious in its operation, and one of which the 
policy is not so evident. From the Northern nations of Europe, 
jiD apprehensions are to be entertained, of a competition injurious. . 
to the commercial intercourse of our own country. To exclude 
them from this mode of traffic in the produce of ihe enemy's colo- 
nies, is to throw a farther advantage into the hands of American 
merchants, who can with greater ease import it tint into their own 
country, and then send it on by re-exportation — a course of trade 
which affords no means of detecting, whether such re-exportation 
is in fact, a fair transaction, originating in fresh speculations on 
commodities aht*ady (a) imported, and become part of the national 

stock— 



(a) The means of ascertaining the truth and fain^ess of such 
importation, is a matter exposed to considerable diflicnltjr. Cases 
on this subject are, The Folly, Lasky, 2 Adm. Rep. page 361, The 

[a] 3 Mercury 
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stDck—^r whether it is only a fraudnlent mode of conceding thm 
continuance of the first iUegal destination. 

Taking the present case, therefore, to be entirely beside th^ 
principle of those precedents of 17A6| and free from any mischief 
intended, to be guarded against by that train of decisions — Putting 
these precedents out of the question, — From what quarter is the 
law of condemnation to be derived ? In the 4'"ericaii war, no ob- 
skuction was given to a free trade with the colonies of Spain, The 
instructions which have issued during this pre^nt war, contain 
no such rule; in those of 1793 ai^d 1 79*^9 the ^^Mrni'M colonics 
were not mentioned ; those of 179^9 ^^^ scarcely ^>pUcable to 
this transaction, in point of time, but even tAey prescribe no rule 
of condemnation to the Court. They direct only '* the bringjs^g 
in," leaving it to the Court to apply the rule of decision, that 
should be fairly deducible from the law pf luuions. — No such 
rule has ever yet been applied to tvmie with the colonies of SpaiM. 
If it were deemed fit and proper to establish such a rule, it is 
equitable, at least that there should be some notiii^ationi before 
it can be enforced to the confiscation of valuable pix>perty — which 
^utral merchants may reasonably think themselves at liberty to 
employ in a trade, not pronounced illegal, either by public ficcla- 
ration, or by the antecedent practice of thiA Cpurt. 

Oa tie part oftke a^tari. — ^I'be question in tfcis aise, is, whe- 
ther the ship and cargo were engaged in a lawful trade — being 
taken on a voyage from the colony of Spam, to a. port in Europef 
not being a port of this kingdom, nor of the country to which 
either ship or cargo belongs ? If that cannot be maint^^ed, the 
penalty of confiscation will follow, not from any particular instruc* 



Mtrcury, Lords, 13th Jan. 1805, an American vessel, bringing a 
carj^ of produce from the Hatannah^ merely touching in America 
for fresh papers, without landing the cargo, or paying dutioi, 
and sailing again on a voyage to Uambvrgk. — Ship and cargo 
condemned. 

The Eagle, JVeeksy an American ship from Bilboa to the Havath 

nahy laden with a cargo of bar ironatid nails. Lords, May 18ib, 

1802. The ship had touched tLt Philadelphia for repaiis;— the 

cargo had been entered for exportiUim^ and had afterwards been 

taken on board again. — The Court directed further proof to bt 

made of the nature of the importation into America, 

tiop, 
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ti0|^ b«4 W^er the geneial law of nations i which, when it haa 
djitinguithed what is an unUwfu) tra4^in time of war, inflicts the 
penalty of confi^c^tion^as the siMi^tipii by whici^ alone the princi? 
plei of th^t species of law i^re to be enforced. If it were by the 
instnictions ajone that thjs question was to be decided, there might 
he some ground for 4em%nding9 from whence the penalty of confisr 
cation is deirived ; since they m^e np mention of it. The important 
Act however is, thM the instructioBS do not ctnuiit^Ue tke law; they 
have none of the characteristics that would accompiany them, if' 
they had been so intended; they nei their specify the punishment, 
i)or describe the several sitnations, to which the penalty of confis* 
qition has been already applied { they contain nothing relative to 
a trade to the colonies,— wbich has, however, both in this Court, 
and in the Gourt of Admiralty, been considered as falling equally 
within the penalty of the law ; 9d Adin, B«p« p. 208 ; The iastrucr 
tions are not circulated to foreign states by general notification, 
l|or even delivered to oi^ own crui^eers; th^ are, therefore, ma* 
^festly deficient in the essential qualities of law, and are to be 
t^en only as so many declarations, of the d^reein which the Ex* 
ecutive Government is, from time to time, dispose^ to remit som^ 
part of |the fu)l right, accruing under the general principle of lava. 
7*0 what then can the Court look for its anthority on this subject, 
l^ter th^ to the decisions of this bomrd, on the very same ques* 
tfoi^ presenting itself, in the war of 1756 ? At that period, thert 
were no instructioiis, in which the principle was lajd down ; yet 
then the Court did not hesitate \o cometpaconclvision, on thf 
illegality of siich a trac)e. 

The general rule, that Jieufrals canqol \m^y trad^ to the colo* 
pies of belligerei^ts, is indeed deducihlei from the mostclear and ad* 
mitted principles of tlie law of nations.— A belligerent has a right, 
so far as his eqemy only is concerned, to distress, aiid even to anni* 
hilate, the commerce of the enemy. Thf^t right is,however,restricted 
by another, belongii^g to neutral nations, viz. the right to carry t>ci 
fheir aca^tomed trade. Sut the cc|h>nial trade being a branch of 
f:omraerce, from which peutrals are excluded in time of peace, they 
^%a sii&r no injury, by not l]eing allowed to engage in it durin|| 
iiostilipes. On the contrary, it is their known duty to abstain fron| 
such a trade ; inasmuch as it is an obvious and undoubted principle 
of gfcneral law, that netitrals are not to interpose in war, so as to 

afiprd t€{ pne enemy a maaifi»t aid pr relief from the prcssureof hil| 
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adversary — hmtem hostiimmintnti^ripere. This is on admiUtdprim^' 
ciple in respect to its intrinsic fitness and propriety, whatever diP 
ference of opinion may sometimes arise, as to the particular cir- 
cumstances, which are necessary to warrant the applicatioi^ of it. 
In many instances indeed, it may be difficult to discriminate bis- 
twcoQ the trade l&ssumed by neutrals in consequence of wtr, and 
the ordinary state of their commerce. But the universal principle 
of restriction, on which the colonial system of Europe is built, puis 
the question of fact on this point beyond all doiibt. 

The principle of monopoly (a) is as evident and notorious as the 
existence of the colonies themselves. If, under this system, nentrab 

are 



(a) The system, which has prevailed amongst the nations of 
Europe^ of holding their colonies wcomrnwdeable^ (as it is expressed 
by Governor Pownat)y is so notorious, that it may appear super- 
fluous to refer to any particular authorities^ especially those of a 
remote period. ' It may, however, be not idtogetker without its 
use, to collect some of the more public expressions of this genera! 
policy, which tend to make it in some measure a part of the 
relative system of £tero^aii politics, and as such, more fit to become 
the foundation of a principle of public law. In the very com- 
fnencement of these establishments on the part of Spatm^ in ISOSp 
when the India Hoiue was first established at Seville^ the trade 
appears to have been kept pfincipally in the hand& of Government, 
with leave however to native Spaniards^ and even to foreigners in 
partnership with native Spaniards^ to send merchandize to' the 
West Indies J in Spanish bottoms <m\y. — Anderson*s History ofConu 
roercf, vol. 1. p. 334. In 1539, security was directed to be taken 
at Ilispaniolay " to enter the cargo at ScuHk!* 
<«) 1648. ^ At the treaty ofMunster (a), Mr. Basnage says, ** The commerce 
of the Indies occasioned greater difficulty j The ViftcA demanded 
an entire liberty of trade .to all in the possessions of Spain. But 
it was objected, that such a liberty would be contrary to thciaVs 
of Spain'; that not only strangers were excluded from this com- 
merce, as in their treaties nith England^ but even many of the 
subjects Of Spain — namely the inhabitants of ilie provinces of Italy 
and Flanders, It was at last agreed, that the exclusion sh ouldbe 
reciprot^l, fhftt the Spaniards should not trade to the places in the 
East and JFcst Indies^ in the posscesipn qf Holland i and that the 

Dutch 
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are without injustice, and without complaint on their part, rigo- 
rously excluded in time of -peace, on what ground can they claim 
to be admitted in time of war, merely in consequence of the distress 
felt, or apprehended, from the arms of the adversary ? The produce 
of the colonies, is become a most important article of national re- 
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Dvtch would submit to the same restraints. AnnaletdcsProv, UnieSf 
Vol. 1. p. 55. Vide also the Treaty ofMunster, There was also 
a Spanish Ordonnance, 22d June l673, by which it is declared, 
'' that such as should make invasion, or trade without licence in 
thf ports of the Indief, should be proceeded against as pirates.^ 
Polit. Reg. p. 211. 

. So in the assicnto treaty between France and Spain, there was also 
a special clause, for theVImissionof^such merchandize into the 
ports of the Spanish colonics, as should be taken prize in those 
•eas from the enemies of France. Slaves, so taken, might be sold 
as part of the number under agreement. But merchandizes of 
other kinds, which were always prohibited, were to be sent to Car* 
ihageha and Porto Beth, to wait till the public fairs, and there to be 
aold uniier the inspection of the public officers of the Spanish 
government." Abieu. 302. 

By a treaty between England and France, A, D .1686. "The 
subjects, inhabitants, &c. of each king, shall abstain from trading 
or fishing in any of the American possessions of the said king^, and ' 
ships found trading contrary to this agreement, shall be confiscated 
• together with their lading. Collect, of Treaties, 1 732. Vol. 1 . p. 246. 
In the Treatyof Utrecht, — ^** There shall be reciprocal and per- 
fect liberty of navigation and commerce, through all the domi* 
nions of England and France, in Europe.*' Ibid. v. 344. 

In the ordinance of France 1720. — Le Roi estant informique k 
commerce estranger continue dans, quelqi/unes de ses colonies, wm o6- 
stant Ics defenses, que ont esti faites par diffirentes ordonances et 
figiements, et notemment par celui du 20 Aaut. 1698 ; etdesirant «m- 
pecher la continuation de ce dcsordrc, et conserver en entier d ses 
suhjecis le commerce de toutes ses colonies, Ordonne, SaMajestc d tout 
ses qfficiers capitaines cofhmandant ses vaisseaux, de courre sur les 
/caisseaur, bdrtpies et autres hattmens de mer, tant Francois, (fu^estranr 
gersfaUlaU le commerce esti^angir a ses colonies d'Amerique, de Us 
reduire par la force des armes, et de les prendre et emmenerdan risk 
la phu prochamty Src, C^edaPrises^ v. 2. p. 1174. 11&8. 

sourcoi 
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By the instructions of 1 79^1 It is not easy to conceive how «ny 
protection can be afforded to this cargo. It has indeed been urged 
in way of argument, that the colonics of Spain are not mentioned 
in those instructions. On that circumstance it is observable, as 
far as it can be thought to operate favourably for the present case, 
that it was at least obvious to expect, that the same principle 
ivhich was applied to the colonies of froiice, would also be applied 
to other countries becoming enemies, and holding colonies and 
settlement^ of a similar nature. — Without dwelling however on 
that argument, it is more important to observe, that it is not the 
instructions which impose the penalty of confiscation — ^They only 
direct cruizcrs to bring in " for legal adjudication,** jind tnenthe 
question arises — Whether under the law of nations, the penalty cf 
confiscation does not attach f If the instructions of 179^9 ^^ ^^ 
protect property taken in such a course of trade ; If those of 1 79^ 
are to be referred to, they expressly direct '^ the bringing in of 
ships^ coining with the produce of any colonies or settlements ef 
Trance, Spain, or the United Provinces, to any port o^Europe, not 
being a port of this kingdom, nor a port to which the ship belongs,'' 

This is the case of a Dattish ship going from La Chtayra to Leg* 

Aom, wjth a cargo, the produce of the Spanish settlement, and 

claimed for merchants of Bremen, It is, therefore, a case not 

included in the relaxations of either of these instructions, but fisll* 

ing under the general law. It has already been pronounced to be 

the opinion of this Court, that> by the general lau> ofnatione^ it is 

not competent in neutratSf to assume, ta time of war, a trade with 

the colony of the enemy, wideh was not permitted in time rf peace; 

and under this general position, theCourt is of opinion, that this 

ship (a) and cargo aft liable to confiscation. 

On 



{a) On this part of the judgment, it is to be observed, that 
the 'terms apply as well to the ship as to the cargo : and in the 
printed case of the appellant, the ship was by mistake represented 
as condemned^ and a» forming part of the appeal. In the sentence of 
the Court below, however, the ship was reatored, and there does not 
aippearto have been any appeal from that part of the sentence, on 
the part of the captor. So, in the case of the Jon^, Thomas, Lords, 
jN'ov. 18Q1, 3 Aibn. Rep. p. 233, although the terms of theCourt 

were 
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On tk^ authority of this decision, several cases (I) were deter- (i) Volant, 
mined of similar voyages, subsequent to the instructions of 1793. ^^^"*' * 



At the same time a class of caus^ was n*sctired for farther argu* Deciaoi. 
meat, in which the whok'transaction had taken place, prior to 
the issuing of the instructions- of jVox>.1 793. In the case of the 
Charlotte, Coffin^ an American vessel, taken on a voyage from 
Cayame io Bourdtaux, October 1793, this matter came again under 
discussion. On the part of the claimants it was argued, that how- 
ever sound the principle might be, of not permitting neutrals, in 
time of war, to engage in any trade with the colonics of the enemy, 
which was not permitted in time of peace ; it was not so obvious 
and kno.vn in practice, as to fix on neutral merchants an obliga- 
tiont>f presuming, ^' that it would necessarily be re-established ^t 
the commencement of this war" in opposition to the intermediate 
practice, that had prevailed. Vessels engaging in such a trade, 
prior to any declaration of the intention of the belligerent, stood 
on a much more favourable footing, than those so employed after 
the instructions of 1793 ; since those uistructions conveyed an ad« 
monition to neutral merchants, to abstain from such a trade, as 
was then marked out, as a just cause of seizure at least. Ou, this 
distinction it was contended, that, considering the changeable ' 

f round on which the principle was first established in 1756, and 

* I I » I ■■ I I III ' I II II II 

\ 

were general, attaching as well on the ship as on the cargo, yet 

that voyage having been of ambiguous origin, commencing 'at 

Amsterdam, but touching at Embden, it was not precisely a judg- x 

ment on a Mp going singfyfrom a neutral country to the colcny of 

the enemy. Owing to these circumstances, in the Ndncy, Benfamht^ 

Dec, 19, 1802, an American ship going from La Quayra to Uam^ 

hurghj it was (br^some time disputed, whether the Court had, in 

any precedent', pronounced the penalty of confiscation on the 

ship, in such a voyage ; or whether* the fiivourable distinction ad- 

nritted by the Court of Admiralty, in the Minemt, 3 Adm. Rep. 

p. 23S, was not tol>^ applied. The Court was strongly impressed 

with a notion, thaf the penalty h^d been enforced, holding it 

clearly to be within the same principle. In adverting to other(j0) (j) Volaat, 

cases determined after the Wilhelmina on the authority of that xmx!^ 

case, it appeared, that in several the ship had been condemned. 

The principle was accordingly understood to extend to the ship as 

well as the cargo. 

tho 
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the tpparent abandonment of it during the last wfcr, th^re trat 
enough to entitle the claimant to the benefit of a jattifiabk iffkO' 
. ranee, to protect this property from confiscation^ 

On the other side, it was contended, by argmncnts which havt 
been consolidated in the argument of the preceding case, that die 
principle was sufficiently obvious, as a principle of public law, 
without any instructions ; that relaxations were to be confined to 
the circumstances of the war, that had given rise to then, end 
that neutrals were not lo presume they would be continned. Oa 
the 1^9th March 1803, the Court of Appeal pronotinced the shi]> 
and cargo subject to condemnation ; by the same judgment also 
were cbndemncd the/en»Air, Gi/et, and the Bet9eyy Kitumauj esses 
linder similar circumstances, as to the time of capture, and re-- 
served on the same question. 

By these decisions, the illegality of voyages from the colonies ot 
the enemy to neutral ports in Europe^ not being the ports of ihe 
proprietors of the Ship or cargo, nor a port of this .kingdom,^ 
fully established. 

On the samb principle, in the IsMy, GlaveTf 18th M^ 180^ 
a Swedisk ship and cargo, taken 1 799t on a voyage fron a Ffe»ek 
colony, to c port ofAmtrica^ was pronounced' subject to condcn' 
nation. In this case a reference had been made to the case of the 
SaUy^ HeUy and the Hector^ Smtk^ American ships, taken on a 
(i)6t.9oiittngo. voyage from a French (1) colony in the tfesi Indies, to the neutnl 
island of S^ Thofnas^ and restored. 

rs)Sir WiUiMi Judgment was pronounced by the Ajtaster of the Rolls (SX ^ 

*"^ the following eflfect— ** In the &i%, Hesi (a). The Court though^ 

they were going &rther, than tkey should have been dbposed to go 

if 



(S) LOTdt, (a) In the Scffy, flew (2), an Amerkm thip taken on a voj-sge 

Dec. 10, IWl. ^^^ ^^ Domingo to St. ThomOM in 1794, it had been contended^ 
that it was a case not within the instructions of 1794> by which 
the former and more extensive prohibition in the instructions of 
1793, had been revoked, before the commencement of this trans' 
action ; that the instructions of 179^, directed only the bringiog 
in *' of ships bound to Europe ;" that the produce in this instance^ 

was not carried out of Ihe l^eU Indiu; that these bad been s 

similar 
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if it had not been for the authority of the Hector^ Smith (a). Now («) 5 Jidj 
we are required to go, farther. In neither of those cases, was the ^^^ 
produce of the colonies carried out of the fFest India, If an 
American vessel would not be permitted to trade from St, Domingo 
to Sweden^ there can be no itason why the sable rule should not 
be applied to a Swediik vessel, trading between the colony of the 
etiemyand America. — ^Condemned. 



iimilarcase in 1800, the Aeef^, Smith, taken oh a voyage from 
a French colony to St. ThomaSf in which the Couit had decreed 
restitution. 

On the part of the captor, it was contended, in conformity to 
the general argument, that no instructions Were necessary to esta- 
blish the illegality of a trade like the present, not permitted in 
time of peace ; that if such a distinction as was here advanced, 
could be allowed, it would tend to establish a^ depot in the neutral 
island of St, Thomat or St. Croilar, from whence a trade might be 
carried on to any part of the worlds entirely frustrating the re* 
atraints, that had been pronounced still to attach, on a trade wilh 
the colonies of the enemy. 

The judgment of the Court was pronounced by the Master of 
the Rolls, VO the following efkat :— It appinm, that in the Hector, 
Smithy taken on a voyage similar to that in the pfesent caie» fr6tn 
» JFVettitA colony to St, Itrntme, rcatftuti^n took place : and m 
other cases, it has been ^ ilitllnalion olT persons compoiiag tkU 
board, that such a voyage was not illegal. Under these prece- 
^nti, the Court is disposed to think thet« mtm be restitution ; 
whatever mi^t be oar own opiluon, ffthe^Ufestitiiwevtl^lNllr- 
gra before ua. - 
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(Trattsiated from the Spanish.) 

CONTRACT entered into betjieen Mensn^ Esteban Fef- 
nandes de Leon, Intendani of his Majesty $ armies^ 
dnd of the royal revenue arising within the province of 
Caracas, and thfe districts thereof^ and William 
Robinson* 

^I^HAT there shall be purchased,, by Messrs. Robinson^ PhilUps^ 
and CorseTy forty thousand quintals Carinas tobacco, at pre* 
sent deposited in his Majesty's warehouses, (to wit) eight thoiisand 
quintals in Porto Cahelloy two thousand in Im Guayraj fourteen 
thousand in Guayra, and the remainder in Barinas; the whole of 
tha first qualitV) &c. &c. 

That the ten thousand quintals of tobacco, which ar^ now in 
Porto dabeUo and La Guayra^ shall be paid for (tit tutcs specified); 
the whole to be free of export duty. 

That twenty-four thousand quintals shall be exported from 
Porto CabcUo^ two thousand from LaGuayra^ and fourteen thou- 
sand from Giiayra\ the whole -of which said tobacco are to be 
received in his ftiajesty'sstoits, in.the aforesaid ports. 

That the entire quantity of the said tobacco shall be exported 
within three years, commencing from the 1st of October next en* 
suing the date of these presents, in manner following : Four thou- 
sand quintals, within the term of six months ; four thousand other 
quintals, within the term of other six months ; six thousand quin- 
tals, within the term of other six months ; six thousand quintals, 
within the term of other six months ; and the remainder of the 
tobacco, within the thii^d year. Provided always, nevertheless, 
and it is hereby uncitrstood, that the said Messrs. Bjobinsony PhU- 
lip8j and Corser^ shall be at liberty to export the whole quantity 
of the said tobacco, at any time within the said term of three years 
they may deem most convenient and expedient, they taking care 
to give due advice thereof to the intcndancy,. in order to enable 

the 
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the conveying of Ac said tobacco, to the port of Ca^//o, fr«m 
whence the same is to be taken away, iu conformity to the fcrm* 
of the contract. 

« 

It shall be at the option and discretion of Messrs. PiilUpSy 
Corser, vnid Robinson j to export in preference, the tobacco <Jepo- 
sited at Porto Cahelioy and La GuayrOy prior to that of Guayann^ 
if more suitable and advantageous to their interc:»t. 

' The amount of the tobacco shaU be paid for in the following* 
manner, to M'it : One-fifth part in flour, and the remaining four* 
fifth pdrts in dry goods, or Spanish or Poi-tvgucze gold or silver 
specie, of half an ounce weight, and of lawful currency ; and it it 
farther covenanted and agreed. That in the first year there shall 
pot be, imported mojrc than four thousand .barrels of ffour in a pay- 
inent for the said tobacco, proportioned to the consumption of thig 
country, so that no loss may arise to, or be sustained by his Ma* 
jcsty*s revenue, in the sale of the said article, \^y reason of too large 
a supply thereof: And it is further covenanted 4nd agreed, that in 
the importation of flour, specie, and dry goods so to be made in 
barter and exchange, for the shipment and exportation of the to- 
baccos aforesaid, it shali not be necessary exactly to adhere to the 
payment thereof,. in fifth parts ; but that the said purchasers shall 
be at liberty to |)ay for the said tobacco in dry goods or specie, as 
they may iiiid most advantageous and convenient to their interest; 
provided, that in the issue of the present contract^ the fifth parts 
/correspond as hereby stipulated, so that in the event of an excess 
or deficiency of twenty or thirty thousand dollars, in the articles 
of flour or dry good^, or speciu above stipulated, it is not to be 
considered as in violation or infringement of this contract. 

That the flour shall be of superfine qualit5% and each barrel 
8 arrobas weight, and be delivered at the rate of seventeen dol- 
i&n per barrel, for all such as shali be imported in payment of 
"said tobacco, within the term of nine months next ensuing the day 
'of the data hereof, and sixteen dollars per barrel for all such as 
are imported subsequent to the said nine months, and during the 
term of the prp^ent contract ; the whole of which flour shall be 
free from import dut^'. 

toL. IT. [b] That 
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That the dry goods to be given Ih payment for the said tobacco 
shall be as follows : C^o toUJ 

Platillas, britannicasy creas, H/Quen checks and stripes, Auma 
sheeting, hessians, or crudas, Osnaburg bramantas, &c. for which 
the following prices are to be given, &c. And in case his Afa- 
jcsty's revenue Officers shall refuse to receive any other goods than 
• those stipulated for in this contract, in payment of the said to- 

bacco, then, and in such event, the said Messrs. Phillipsy Contr^ 
and RalbiMon^ shall be at liberty to export such rejected goods, 
free from any import duty, paying for the amount of the tobacco, 
in the articlc-s and at the prices agreed for in this contract, or in 
specie ; the importation of the whole of which shall be free from 
duty. 

That each parcel of tobacco exported shall be previously paid 
{or, within the terms stipulated in the preceding articles ; and the 
flour, and dry goods, that are to be given in payment for the 
twenty-four thousand quintals in Forto Cabetto^ La Guayra^ and 
BarinaSf are to be delivered in the custom-house of the port of 
La Guayra ; and likewise the quantity of specie that may be fur- 
nished on account of the said tobacco, is to be delivered at said 
custom-house to the person or persons appointed for the reception 
thereof by the intendancy of this place, and flour, dry goods, and 
specie, equivalent to the fourteen thousand quintals of tobacco de- 
posited at Guayray shall liktwise be delivered in the port of La 
Guayra ; provided always nevertheless, and it is hereby undei^ 
stood, that the said Messrs. Phillips^ Corser^ and Robinson^ shall 
be at liberty, if more covenient to their interests, to deliver at 
Guayra the dry goods and specie, to the amount of the said four- 
teen thousand quintals of tobacco, to the Administrator General 
of tobacco, in the department of Guayra. 

That all tobaccos raised in these provinces during the term of 
three years thereby stipulatetl, shall be deposited entirely to the 
purposes of this contract, or to the consumption of 5paM and iti 
colonies, but no sale whatever shall take place thercolf to foreign- 
ers, the exclusive right being given to and vested in the said 
^Icssrs. PhillipSy Corset ^ and Robinson^ during the term of this 
contract ; and such exclusive privilege being given to them for the 
^purpose of giving a favourable issue to the said contract ; in con- 
sideration 
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uderation of which exclusive privilege they bind themselves to 
purchase from five to ten thousand quintaismoreof tobacco uf the 
crop of the said three years, at the rate of twenty dollars per quin- 
tal, and to pay for the same in conformity to the stipulation made 
and agreed to in regard to the forty thousand quintals. 

In the event of a peace being concluded between Spain and 
Great Britain during the term of the present contract, it is hereby 
understood, that there shall be a deduction of ten per cent, from 
the prices ofthe'flour and dry goods as stipulated ; as likewise of 
other articles not stipulated in conformity to the seventh article, 
and which benefit shall be considered for the royal finances. 

That the exportation of the tobacco and the importation of the 
goods to be given in pigment thereof, may be made either in S/io- 
tiish ships, or in vessels of neutral powers, in friendship and amity 
with Spaitt^ and that tlie tobacco shall be delivered, equivalent to 
the amount of imports, with as much facility as possible, not ex- 
ceeding ten or fifteen days for the loading and unloading of vessels* 

That when the ratification of the present contract takes place 
in conformity to the preceding article, it shall be considered firm, 
validated, and substantiated, notwithstanding the administration 
and direction of his Majest/s revenue,arising within these provinces, 
may change by the appointment of a successor to the present in* 
tendant, seeing that the present intendant entered into and con* 
eluded this contract, in virtue of powers vested in him by his 
Majesty, authorizing him to export and dispose of the said to- 
bacco, in such manner as his judgment and knowFedge might 
direct. In testimony whereof, &c« 
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(Signed) 
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ESTEVAN FERINA DE LEON. 

WM. D. ROBINSON, for himseli; 

PuiLLiPS and Cohser. 
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No. I. 



(ARREST, lime Janvier 1784.) 

VU aa Confeil d'Etat du Roi, fa Majeftg y 6tant, les offres eH 
renonciatipn fiute8 par les conceffionaires int^reiTis & admi- 
liiftrateun de la compagnie de la . Gu§ane Frangotfe^ au privilegi^ 
cxclufif de la traite dee Noirs a Goret 5c le long des cotes ^Afrtque% 
depuis le Cap Vert^ jufqu^a la riviere de Caxamance^ qui leur avoit 
^6 accord^ par Arr6t du 14 Aoltt I7^7» p«ur le terme & efpace 
de quinze ann^es, &c. Sa Majeil^ a conc^d^ & concede, pour le 
telns & efpice de neuf ann^ confiScutivesi a compter du i*' 
JuVut prochain, atlz Conceffionaires, Int^^ffes & adihiniftrateui's 
de la compagnie de la Guyane Frangotfi^ le privilege ezclufif de la 
traite de la Gomme feulement dans la riviere du Senegal 8c d^ii- 
dances, auz claufes, charges, & conditions, contenues dans le 
r^fultat du Confeil de fa Majeft^, de ce jour ; fupprime en con- 
f6quence le privilege exduiif de Gores 8c d^pendances accords a 
la dite compagnie par Arrfit du 14 Aoui 1777 ; Veut & entend {a 
Majeft6, qu* a Pexception de la traite de la Gomme, le commerce 
du Senegal, puifie fe faire librement par leS arlnateurs des diff^rens 
ports du royaume, ainfi que celui de Goree .8c cdtes ^Afrtque, 
depuis le Cap Vert jufqu*a le riviere de SerraiUmnef 8c au dela j 
ordonne que tout le produit-de la traite de la dite Gomme ne pounil 
(tre impon^ par la dite compagnie que dans les ports du Royaurae, 
&c. 

Fait fa Majeft^ d^fenfes a tdus fes autres fujets, de troubler 
la dite compagnie du Senegal dans I'ezercife du dit privilege exdufif 
de la Gomme, a peine de confifcation des objets trait^s en fraude, 
& de trois mille livres d'amende ; continuera au furplus d'eti^ 
€x6cute felon fa forme & teneur le refulut du Confeil de fa Majeft^ 
du 6xh Janvier 1776, concemant les concefiions & d6fnchemens de 
la Guyane ; fera le prdfent Arr^t imprim^, public & affich^ par. 
tout o^ befoin fera, & feront fur icelui toutes lettres n^cefFaires 
exp^di^es4 

VOL. IT. CO tOI 
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No. II. 

LOI relative au commerce du S6n6gal, 23 Janvier 1791. 
Le commerce du Senegal eft libre pour tous lea Frangwfes. 



No. III. 



DEQRETS de la Convention Nationale de 26/i £rf t^ti Mm, 
1793, lajccond de la Repubiique Frangoife, relatifs aux reh^ 
turn commercial da Etoit^tiu, avec Us colomci Fraa^oifiBt 

(Du t6ii Mars 1793*^ 

I*. Admiifion en exemption de tous droits, des fubiiftnncet k 
autres objets d'approvirionnement« importea dans lea ports des co- 
lonies par les vaifiieaux des EtcUs-unis* 

La Conv^tion Nationale vpiilaiit pxevenir pax dea difpofitions 
pr^cifea, les difiBculteft que poivrroi^nt a'efcver relativement a Pexc- 
cution de fon decret du 19^ Fe^ier denuera concemaat les ^tati- 
unia de Vjim^rifuct accorder ^r (vc) nouvilla favewrs a cette nation 

alli6e, 

(a) This piece will fSrnre, beyond ita particular relation to tbe cafe 
in which it ia cite d# to fupply farther general information refpefdng 
the jealoufy and e^meme caution with which Framce haa always 
retained the ftri£heft monopoly of trade with her own coloniea. 
The purpofe, for which thofe reftri£kiona have been occafionally 
relaxed, in timei of war, ia fo avowe^y, ** pwr lyj^ivn^iTr 
ISf vuider no* colomes,*' that in the yeara 1756 and 1799, ^ 
was made a fubjeft lof political contr^verfy, whecher tkmt fmr^ 
fo/e might befi k effeSed by tie etcpecBent of admitting neutral mcT' 
clant/9 or by meana ofjlrong comvpys appointed to pnyte& tkeir 
own navigation. The affiftaace of neutral fliipi vsaa fcfotled to 
with great eagemeaa in t J$6^ thought aoeotditog to the iniraatkn 
of one of thofe writera» not/nr ibefirjt time. ^ Gewf^fat Imfm* 
** mierefoh qu*on a veulu recouHr eu Frsace amt waJiOf aMnVf 
<* pour approvyionuer ^ vmfbr uoi eolomir$ 9c qoe oe facoura m €bS 
<< reconnu infufifimt & niineux. Bfr. PmUehartrmm (a)» ^tant 
A ^to ^* Miniftre de b Adbrine, cmt qtt'U ferait bon dHidaieCtie dm wa 

<< Colonies les nations amies ; mais lea premicra vailfeniiz^qafrfiHfot 
^ ezpedi&> ayani itifrii^ le Miniftre rrriat tout de fnite om fiJ 

** firi/rffaf 
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dBH^, k h tnter dans (e§ ttU»3on$ cominerciaks a;vec le^ colom^ 
FraH^oi/eif de b mfime manidre que les batimens de la RlpubUqaei 
d6er^te ce qui fuit. 

I ft. A compter de jour de la publication du pr^fent d^cret ^nt 
ks colonies Frangoifei i^jlmeriquef les navires des Etats-iinisj du 
port de foixante tonneaux au tnoins, vniquement cbarges de 
Murines & fubfiftances, ainfi que des objets d* approvtfionnenieni 
^ooncte dans Particle a. de Parrot du 30 jiout 1784, comme encore 
de lardy beurre> fsiumons fales & chandelles, feront admis dans Ie§ 
ports defdites colonies, en exemption de tous droits. La nilme 
exemption aura lieu pour les batiniens Francou charge's des mSm^d 
efp&ces, venant de Pltraqger. ' 

ad. Les capitaines dea batimens des Etats-unis, qui, ayantport^ 
dians les cobnies Frangoifes d*jimerique les objets compris dan^Par^ 
tick ci-defiusy Youdront faire lent; retour dan's le territoire defdits 
fitatSy pourront charger dans Je^dites colonies, ind^pendantmeiit del 
firops, rhumSy taffias, 8c des merchandifes de Frante, une quan^ 
tit^ de cafe ^quitalente au cinquatitiime du tonnage de ohaque 
navire, unfi qu^uhe quantity de fucre '^nitaknte au disitoe dtt 
tonnage, en fe confbmlant aux artidee fuiTtm«« 

3d. Tout eapitaine 4e natire jimfritaitty qui YOudiH faire detf 
retours dans ks £tat«->imitf| en caf^ 4c fuciv des colonies Franfoifi/^ 
devra juftifier que'*fofi b&timent y eft eiiti4 aiix deux tiers au 
moins de fa charge^ Xuivant Partick prenuer. A cef effet, il kra 
teott de remettre dans k» 34 beures de Ion arriv^e, au bureau dea 
dcmanes du Iku du d^barqiunent, un certificat des agens de la 
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<' e9tpe£eni vrahriiHi tffUa£&. II traca un plan de proteftion, pour h 
« navigaition Frakgcs/c 6. excellent,- que quoique nos fuffions en 
^ guerre avec Pjingkterre & la HoUande a la fois, les primes ne paf- 
^ ferent pas 20 per cent* d'entr6e ou de fortk de St» Domingue 8c 
^ de la MartimqiUf 8c 1$ ^^*it^p(mr ccni* pour alter a Quebec*** 
From the immediate failure .of this firft attempt it will appear, 
that the relaxation was confidered, on its firft introdudion in 
tbi b> g M »g , of dte hft^ ceatiJnrf 9a an expjieat of wan ^hich 
Afettliyijiadaiia^oughk noi to aidi ^d which 1^ ^untrf w^s under 
no obligation from tha JUw of nalbtM tO-tokMe^l BOtwitb(tanding 
the advantages that might accrue to the neutral merchant, as well 
ak't^the'efteto^from anf adifdifidh ititb £hat liicratire trade. ^ Con- 
fidnraAolu jkr fddmifflo^ dh nmvM neutree au$s colonies Francoife 
^ i^Afltehqae eii teiki'de' giietre. ^'Fage 13. -« Printed in tji^i' 

[c aj Marine, 
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Marhet qui canfbite k jailge dt (on hStdrmtHf k le tonnage ef* 
ftoxriic fon cnarjgeQient* 

Let prtpof^t des dites douanes s'l^ufeioQjt que I'exporUtioii 
4t focretf & cafts a'^escide paa let pro^onioaa fixte par Partide 
id dii pi^fent dtorete. 

4dL Lea aqiitaioes det batimens daa EtaU-nnk ^Amiri^ oe 
pay r ivut i la forde det Ue8» aidi que cevx dc h RepuUiquf^ 
quSm droit de 5 lin«8 par quintal d'iadigOy 10 limet par miDer de 
cotoci» 5 limes par aullier,de a&> 5 Kvret par miQitr de lucre tib 
6c terreyaadfofoutpaiT'iiullierdefuanebritt. T^uteaautreamar- 
clumdifies faont coasmpts dea^irsita a la CortiB dtaiditca oeknief*;, 

5tlL. Lea fucres & cafea qui fcr^nt Gharges^payeront flaiit Jaa 
bureaux diet douanes qui Ibntdaasles colonies, oft feront etaUist 
en-fus des droits ci-deflus fiiL^s, oeuz impofifs par la loi du 19 
Mori i7Qif {iir les fucxts ft cafes import^s des dites colonies en 
France^ & confenn^ment i. la meme loL 

6tlu Les capitaines des bittmofis des Etati-unis qui yondront 
charger des marchandifes dans les dites colonies pour les |>ort^ de 
Francgf foumiront au bureau des douanes d\\' l^eu du depart, 1^ 
(bumillions exigto des armatuers des batiaaens Fran^ou^ y/XtVTt^ 
tick 2d de h loi du ID Svifkt tj^if pour affittei' le 

de ces aaarchandifes dans les ports de la RipuMique. 

■ • * ' » 

f th« Les batimens des nations avec lefquelles la Republique 

Franfoife n'eft point en guerre^ pOtin^nt porter dans les colonies 

Franjotfes d^Amerique tous les objets ctcfignees par te prtfent id£- 

cret. ' lis pourront auffi rapporter dans les po^ de la RiputUquc 

feuloHenU toutes les denrees des dttes colonies aux conditions cut a- 

c6es dant le dit decret, ainfi que dans celui du 19 Fcvricr. 
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Du %^t dm wumi Moits 

ADMISSION iktrahiJehGimmt dans kih^tgfi^ du 
bdtmeni Am^icams & di aux det nuihui avi€ k/qudki U 
RefmhBqui Fram^cift n^i/lpai M guerre. 

La Convention Nationale voulant continuer a .prouvcr aux al- 
ii^ du peuple Fraugoisf ainfi ^qu'aux nations amies de (a liberte, 
qu'elle defire les appeler aux ^&nes ayantages que fa foUicitude 

10 aura 
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aura toujoun pour objet de procurer au comiMree de la R^QnA* 
llque, dfer^eceqmfmt: •' ^* 

Lts faiiaineiiB de« StaU^imis it PAmfti^t ceiix des natioils 
avec kfquelks h R^publique FroHfci/e n'eft pbint tn gvin«> ^%i 

^fem|C"aiii& dka^ lafhruVpomreAnfii dn:itijgoamu\Frtatfou, 

vfHMfC adttis )i; latraiao^dois (9mm# dii SMgak lltJoBiflMitpoiij. 

leiMiappvonfioaiiefme '^ ktira it(toiprft.ep JRmm^ de$ anAiiicr i^ 
veiimquek^bkimeMi<to^tRepiUiqtie9 li ib di^^ fidonttr 
ai»1>iiroko^ diKi^idouan^ dd liea db -d^osti: lpa:ifchn»iBons tndgte 
dm «rflbrcettri:dtt^b£cimfefli ^THMrfbi/jt^aiur aflnrer:bnf dMiarg»* 

viiieintdahaii!»'p9il9^4*^l^'R:^piAl]q^ >^ v ;: . : 

'• •* •. * ^ V '" , ' ,1,1 h n T' :. .^ . ; •: : • 

la Cplome Fraofou. du Sine^ah i^ 25 Frimuurejui X* de 
la R6publidue f*ran'ca^ uiie' et iimivifible. 

. I^ Confiifs de la Republique, fur le rkpport du Minifire deXi 
Marine : le conii^ d'etat, entendu. arretent : . 

> ift, A cwist^^.jQur -de bupuUjc^tioQ ^du pr6feiit aiT^te ^ 
Pile Saita L9^u^^Sinigqtf \t% ihimens, Fr/i9f^ /ermt /^ a/fr 
nus a fiure le cqnunerqe, daiu toutes les parties de la coionie 
F)raufmje du Senega/, ' • 

ad. X#et batim^ns n^utres qui fe trouyeront etk chargement au 
moment 4^ Parrivee de I'am^t^y pourront I'adi^verj et* il leur fm 
accord^) i cet efFeti un ddai de deuz'd&aidea. . . 

3d. Let .Mipiftiys de la Marine et de Pin^eur Jom chargS^ 
chacun en ce qui le conceme, de Pez^cution du prSfent arrSter qui 
fera in£6r€ au bulletin de loii. ^> ^ ' 
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Page 
jtGENT-^ cannot demand the proceeds^ on rMtntioHt in 

oppofition to his principa], or the affignees 
of the principal — — — ^y 

ezccptiony as to expences incurred in the 
preiiiecution of the ckim — aqS 

jllgien -—capture and fale, under the authority of the Dej 
of Algiers^ is not fuch 2l piratical feixure as wiu 
40e8 the converfion — ... j 

Appendin -— aouraf^ of colonial cafes before the lords 

Appendix^ p. i . li feq. 
contract of monopoly of tobacco — i5 

Frtnch edi£hs refpe6Ung the trade of Senegal 20 

B 

Bail ^^ in caufe of pofleffion, when and on what confidera- 

tions introduced — — ^qS 

not extended to intermediate earnings — J07 
^/oriA&-— prefi^nption againft the car^o, from a fraudu- 
lent deviation into a blockaded port proved 
againft the (hip -- ~ ^ 

not violated by withdrawing in ballafl a fhip 
bought in the blockaded port of a neutral mer- 
chant — — — 89 
hj withdrawing goods fent in before the 
blockade on neutral account, and return- 
ed as ijnfaleable — — 1 j. 
of Holland 
not violated, hjjhipment inwards to Emhden^ 
with an ulterior deftination to Amfterdam, 
by inland navigation — — 85 
by goods taken on a voyage to England^ 
that had been ordered from Amfterdamy 
by means of fuch inland navigation — 65 
hy fuch inland navigation intended, not 
a paflage by fea, but by a canal — 
by a deftination to Antwerp pafiing the 
Scheldt — ^ g^ 

[c 4] Bottomree mm 



INDEX. 

bottomree — by the owner in a foreign port -^ 

poit of Jeffiy^ to fucb effeft confidered as 
foreigpny to an owner of London — 

" enforced agiinft the fireight of a fubfequent 

▼o3rage) under the circumftance$ of the cafe — 245 



Capitulation of Genoa — conftni Aion of — — 397 

diftinfkion as to property t^oatt ludefs fpe* 
cifically mentioned — - — 399^ 

Cartel Jhifi — not at liberty to trade in the enemy's port 355 

fo trading lubjeA to confifcation — 360 

Coloma trade ^^^iSi admiffion of neutral traders on the part 

of France J ^^four afprovifionner ^ vuider 
noi colonies^* — — Append. 22f note 

general principles of law applied to this 

inteipoiition — Appendix^ P* l> & ^f> 
iBegality^ witbont particular inftru^ons ^d.i\ 
attaches on the inipy as well as on the 
cargo — — Appendix^ p. 13 

inftru6bons of 1793-^ I79f *~ 11^^ df. p. 3 {^ 3 
elaxations under tbofe inftru&ons — 2 & 5 
allowing trade between the ccjonj of 
^e enemy and the country of the 
neutral (hip — AppenSxf p. 3 

conftrued to extend to the ports of 
^he i^eu^ral owners of the cargo alfo 

Appendixf p. S tf 
diftinAion, as to the application of the 
general frineiple, between the European 
lettlements in the new world, and tLofe 
in the Ea^ — — 341 

trade to Senegal pn the fopting of 
the Eqftern (ettlemenU — * 34^ 

effe£t of privileged contraSe$ with regard 
to the colonies of the enemy 107 ^ fi^' 

contrail with Spain for the monopoly 

of tobacco at the Caraccae — tf. 
Mr. De ConnieVs contraA with the 
JPutcb ^cfi India Companyi for Ba* 
t0vian produce — I2X V/ig* 

pomp^vtation —for (hips taken at Genoa - — 397 

diihnguiftiable from ranfim — 40S 

"Rovrfar within the words of the Prize 
Aa, ^ prime to be condemned to' the 
eaptors — — 4^3 _ 

condemned to the CvowDf vuider a& die- ' " 
girciimftanccs of this oiie *« * ^« 

Omiemnaiow 






INDEX. 

C9ndtmmtl<M^-^di Prize Couits in the country of the belli. 

gerent^ on flups lying in neutral ports — 41 
confideratioM of the High Court of 
- Admiralty on this fubjett 53 ^ feq. 

pronounced legral (a) under the autho- 
rity of former pra&ice — to 
to the Kingy in cafes where the claim of a Bri* 
tijb fubjed 16 rejeded on account of the 
property being taken, trading in violation 
of our o¥m municipal laws — 2629 n^U 
Conirdband — pitch and tar — — 24g 
hemp — — 94 
exceptions as to inferior quality — tb* 
relaxation in favour of the produce of the ex^ 
porting country — — 24J 
not confined to ^jc^r/o^Mff in the^f^/ of the 
fame country — — 161 
proof of fuch frodtuff required of the 

claimant, in tne £rft infiance 244* 355 

fonfiruSion offrodufe as applied toLubec* 
and other maritime towns of GermanVf 
exporting ^the produce of the neigh- 
• ' bouring diHrifis — — 354 

works a forfeiture of freight — 200 

plea of ignorance in the mafter not admi£SbIe j3* 
with fa/fc defiination works the forfeiture of 
the (hip ... .. 69 

mode of eflimating the evidence on this 
point* in the oue of a (hip canryinff 
wine from a French port to Brejl^ and 
taken ho vering. upon the />Mf^coaft 68-9 
0ut<mard9 with falfe taferty how affecting the 
returned cargo. Vide fupra TabU of Cafit 
heard on Jippealy note* 
Convoy"^ See Rejtfiance* 

Co/it and Damages — on account of unjuftifiable detention, at 

Lipfon^ and delay in bringing the vef- 
feihome for adjudication — 1 85 

on account of detention and delay of 
a Greek (hip andcargo in Ireland 1 97 

D 

jptf m^^-- >caufe of,againft the mafler for a perfonal affault at 

fea» OfLapaffenger — ' — 7j 

admitted in point of jmrtfABwn^ but finally 
deferted — — 76 



<»i»i 



,<«) Ths dedfion of the Court of Appeal, on ^1« poiot, b rdbfoded, m the 
ctfe of the CludUkksj PfUr% fnm the Vice- Admiralty Court ciJsmiutM. 



J)tmarraf9^^ 



I N E X. 

Demtnragf'^ on delay of refthutioii by confent — 71 

/^^rf£^— -two-fifths giiren — — - 194 
not imputable againft the owner, on account of 

dereUdion by tbc enemy , after capture — a 16 

E 

EmiargO'^c^kB as to freight to fhips embargoed* (See 

Freight) — — >7- 77* ^3^ 

JEicfetieei — - of captor where giTen, how marfltalled, as be- 
tween freight and the expences of the neutral 
mafter — — 90 Gf 347 

of claimant for fuch goods under pre-emption, as 
are reftored on the original evidence i66» Mf« 

F 

FiUrther proof -^ excluiedt in cafes where a (hip, purchafed of - 

the enemy, has been left under the ma- 
nagement of the former owner, in^the ene- 
my's trade — — 3:5 
as to cargoes ^;oing between ports of 
the enemy with a falfe deftinadon 204 
diftindion, as to the coafting trade 
of ^OM,. over-ruled — aoj 
— takes priority, in oroinary cafes, over the ex- 
pences of the captor, where they are decreed to 
be a charge upon the cargo — 347 
not recover»>le, on the part of the mafter, after 
deiivery of pofieflion, agah/l a perfon purcbqfing 
tfihe coniignee — — 236 ^fef* 
the demand to this elFed, not aided by bail 
given to anfmer all fuefiioni in this parti- 
cular cafe — — 242 
reftifed to a fhip under embargo, when the cargo 
was obliged to be fent on in another veffel — 17 
to a Slip, which had failed frmn Redftow^ 
and was driven back to Falmouth^ and there 
placed under embargo — 77 
forfeited by contraband -~ — 193 
ignorance of the. mafter under an obligation not 
to open the packages, not admiffible — il. 
payable to captors, in right of the (hip condemned 
as prize, onfyf when they have carried the cxrm 
to the place of its original deftination — - *' 181 
r^ored in value, as well as the ihip, in cafe of 

culpable lofs _ — 31^ 

not limited in fuch a cafe to the proceeds of the 

^oods faved — — 318 

paid by a partial fale of the cargo, in particular 
cafes — — 304* male 

Flag^eigitb^^ 



1 19 D Z X. 

Flag'cigbit '^how zBeCttd hr fubfequent ordefi from the 

A4mira^y to the capturing, ihip, conftitutiog 
M dijiind saii/{^araie /ervice 371 bffiq. 

orden ^m the Adoural^yi not producing 
that cffeA ^^ — 

• *" " • ' ^ • . 

Joint Cd^re*^ on Bemg inJSghu not raifed by conftni6kion 

between 3oj/j — 318. 325. 327 

how aifedled by aroc/rtfrjr courfe 155 

how affefted by the renunciation of the 

mafter, and his refuf al to be concerned 

at the time of capture, if proved 383 

fuch renunciation not proved — ib* 

identity of the {hip, claiming as joint captor, 

neceiTary to be proved — 155 

Juri/£9$OH''^oi the High Court of Admiralty to enforce 

the fentence of a Vice- Admiralty Court, whicb 

had been dtffolved — * — 361 

-. of Prize Courts, over fliips lying in foreign 

ports. (See Condemnation) —- 53 13 feqi 

L 

foifuce — to trade with the enemy, JtriSijurie •— 11 

of ancient pradice — .» t^. 

to be candidly obtained and fairly ufed — 13 
as to the quantity and quality of the articles 

. . enumerated -^ "^ it 

as to time — — ib* 

;ls to perfons ofing it -^ t6ilifeq* 

' ' proQtof due coiiKmnity impofed on the par- 
< , ties, by the terms of the licence 2669 note 

. non^enmneraied artiebe, witib an afferted ulte- 
rior deftination to a neutral port, condemned 96 
Lo/i ^ byf delay in inflJtuting proceedioga ^^ 169 fsf/eq. 
reftitution in value • . -— . — ti. 

^ ^ fiaail articles iaader the cuftody of the Marihal, i^ 
reparation — -^ tb. 

of articles proporfy martboufed^ under a commiffion 
of oaUvery, not chargeable on the captor 351. 35) 
. \ by fire, before appraifemetut of gooda reftoied on 

^^g?i (See Salvage) -nr — 268 

M 
(.^toproceed to adjudication^proteft ; ift,that there 
was no daim given | adly, that the ihip was 
not commiffioned a^ainft the Dutcb^ over-ruled tl$ 
againft the owner, and againft the matter of a pri- 
vateer, nonrcommi^md agamft the Dutcb^ to 
fliew caofe why a Dvtcb prize taken, and con* 
demned to them at Jamaicaf ihould not be con- 
demned as droits of Admiralty mm ft 



. 1 vtjy £ X. 

NatioimlcimraStr^m^JFreaeAf of flnpawnts from France to 

S^ajthhj'Cruii an Amerkmi merchapt 

- .^BtliutLtKutm France — tjt 

fiiirtrvb of flnpniaits from Hoilandt on 

wxwuatfd^eirmdn^i houfe at EmUem^ 

'ti> »i&«)fr in Z*«4^ff» in which he was 

a partner • . — . — . 239 

JJrir^y of fliipment from J^iOMh of IPiaer 
..k& aa lbr« hy aJMrjiftneipdiant^ n^« 
who had pnrcbaJbd tfatm for the fi^ 
ply of tbs jBrk^ floet — 19^ 

o 

Ordir of Cenrtt siti^ugnfi, 1803 -^ — - 4^* 

P 

Pf^M— caufe of -vi^ .. 2^j- 

Qmsrif How far the Court of AdmiiaJtj ii^ fa 
be conliilered merely miniftmaf to d e cree ' ' 
pofleffion on the bare legal ibie f — 277 

caufe ofy as to Britl/h prize— 9ii«x prokand-^va^j^ . 
civil fait — -^ ' * 281 

prefumption a^ to the kgal converfion o^a ' 
fhip, which had been carried into the'ene- 
■^ my^«port — — ^g^ 

eaufe of, on the part 61 a foreign owner, in ob- 
jeftion to a fate under the tracudmge of a Spa* 
' mBx Court ofjtJmiriUtj/vnmdvicei, at tie fre^^ 
^ ofhotb fartieet hut Jimalfy not entertamed. . 391 

came of, on the part of the majority of owners, to* 
difpbffeft the mailer who was alfo a part owner; 187 
aTerment of a virtual tkk to a m^ority of inte- 
vcft^i l>y e^eeineni unexecuted^ uU adnrifHJp'j 
Stat. |4 Geo. 3. c. 68. ^ 14. — 391 

AMif#— depofitioDS of a witnefs ezammed zRapuMcation, 

no# admitted — — 38s 

canfe refcinded, for the purpofe of admitting evi* 
denoe, on a point fuggefted by the Court 311 

alkgatiQii, pleading exhibits to the fame 
^ point admitted «— • «-* .314. 

Pi«^A£r --fiafiiScieaey of, to anfwer freifffat, aot chtrgeabk 

on the ct^toTp without findt &ewn -» 302 

JVtj^ftefVy liiMi^f — continned ^ — 218 

by biBs of hding /« Af# otmAt — 222 
in floods f ent to iir i^«|f , at iKni- 
Mf;fi, without appiopristkm, 
though, as ^Arted, to isnfwer 
the £aft8of aiBOoc^Mtaident, in 
Jmerkn ^^ >f • 31 

contmacd 









BtttiOtJh^pert 



r: •"*. • r- teat te tne eiiemf^uoMUktsM^A^ .^^ 



» V '» 



« 1 



t w rttf iy^ofany appropriation 
to Ihe weMbed 'Jimeriam proprie* 
tar, at tlie tluv ofihipment 82 f^ffq* 
d in the Emmf *anfigneef in goods 

going undtr cootrady to become 

thepr 



f;:-,^ thepropeftjoftfaeeiieinyon 

# Ii4» 115 

friwmtuh^h^^-oa mcipCure of « ik%» befcre taken by aa- 

'cAgtJBMA mffdf aad^loft again to the 
-^' enemy^vmiiiitlKlaftyeQaptors — ziffitpie 

/^vr^&j/^^-of enemy's (hips* (See ^Ai^) •«- 100 

of enemy's produce iv tranfitu illegal — 207 






Rateat^ j^r^orRow^oxi reftitiition of a cargo of oil, of which 

ajpart had been thrown overboard) for 
^^* the prefervation of the reft — . icg 

Rjtcaphri-^ Sec Salvage. 

Hegtftrar^j report -^cemfrmeJ^ as to infurancc Mi allowed, 

amonffft captors* expences, dfaedied to 
be a diarge on the cargo ^ ^ ^f 

amtniedf as to the valviition, and the U- 






lowance of ezpencesi on a cargo tranf- 
mitted irom Bermuda to x!tx Dutch 



commiflSoners, but finally reftored 17; ao 
it^ofMr — byrohv(^> pen'ali on fhips convoyed* notwith- 
ftanding the interpofition of the orders of the 
* ^ ' State — ' — — 408 

-fecond ijwejyh convoy ...» i^« 

dlftinftioti as the facl.of an abandonment 
. of the pnrpofe of refiftsnce, overruled /^\^v^h 



Sahage'^ol a flave (hip £com infurgent Ifanef * i-. 223 

(jglpeiaicaBfideratioDsv^ieAingrfiichacaib My 

— propovtioD given one4Mitli ' -^ 228 

mm jprottginlaL the port of aft enemy — 149 

'{ ^ itf ^Wr^foMiBrriceato theabo^ (hip, 500/. given 15^ 
/ cmr^C^tvarephowcftimatedon property defiroyed 

by w beftce the eicciicion of the conmiimon 
- » ^f «l!pntfenait — . — 268 ta/eq. 



INDEX. 



Salvage 



gffen on recapture of Rufi^t- (a) property out of 

the hands of the French* Dec* 1800 — 157 
on recapture by non-conuniffioned perfont — - 78 
in diftrefsy mode of making a tender, prefipribed 106 
Mehb-^not confidered as a river of HBttand^ fo as to be 
within the blockade of Dutch ports, as to fliips 
gpiM to Antwerp* {See BlociacU) ^* 64 

Siife — purchaTed of the enemy — — 100 

mufl be fiurly and ah/offitefy transferred — 103 

, left under the management of the former owner, 

will not be admitted to farther proof ' — 3$ 
expedients of the French Government, for re- 
taining an equity of redemption, over ihips 
nominally fold to neutrals — — 102 

lying in the port of an enemy, may be purchafed by 
a ^ri/i^ lubje6^y of a fl^/r/z/ owner — - zS^ note 
Ship fimier — under the Danl/h treaty of 1780 — 53 ^feq* 

Bois de ConftruSiont as to balhy and fir tim- 
. ber, chara6ker to be coUe Aed from the port 
ofdeftination — — 37 

Jir planks i excepted in the words of the 
treaty — ■ — tf. 



Tender — as to falvage, muft be made in aSks of Court, to 

avoid the confequences of cofta — io(^ 

Trade ^kh the enemy — on the part of a Briti/h fubje6h 1 1 

prohibited from very ancient times 

iMm note 
on the part of a fubje^ of an ally in 
the war, included under the uune 
piinciple, and iMy€L to die penalty 
of confifcatiDn, in the Prize Courts 
of the Captor -^ z$i V feq. 



(«) In the Carlocta, Dee, 13, 1803, The queftioa aroTe, Whether the principle 
on which falrage was given, on recapture of neutral property out of the hands of 
the enemy, during the Imtg war^ ihould be cootmued as a general rule, appli- 
cable to tbi preftnt war. The Court, adverted to the particular coimde- 
rations on which the principle had been adopted, and exprcfled a dHpoGtion 
not to contiffoer thermit ufllenr the /ure caufi Jbtt^ ht tMitimiedt in the violent 
and uojufti6able proceedinga ti^4ffvnek cr«ltdr% end Courts of Prixe. The 
rule laiddvwB an tWi ^edtm wis^ tiprt itlviv^nwakknot be due^ lemeraily, on 
recspture of neutxsl J^tofmf out of tkn .hipdt of th« eneeay ; nor uniefs it 
could be (hewn from lome «fi9». ov'recogimd practice, that fucfa property 
wteld have fcsc^me (liljedt to condcniuitioB in the Priifii Court of the Mnu m j 
Captor. 



Tretm/pwi — 



INDEX. 

TVtf i;^^0r#— neutral veffelfennng as a French trmijhort in the 

expedition to Egypt f liable to con^knmation, 

if taken m ^BSo — — 256 

fituation and charaAery fo as to juftify 

feizurey on eomng away^ va^totroteS 

the captors from makin|r reparation^ in 

cafe of /<2/^ ""* "^ ^^' 



W 

Wagei — of a Brtttfb mariner^ taken out of the (hip and car* 
ried to Franccj not revefted by the lubfequent 

recapture of the (hip — — 14J 

of a mariner^ prefied into the King's ferrice due 
to the time of preiline — 308. 314 

farther demand, onfuggeftion of procurement 
on the part of his mafter, to get himprelfedt 
not fuppbrted by the fuffidency of tne ni£b 
alleged ^ — 3«3 
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